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HQDFWPHQWV FORVHO\ IROORZ WKH ZRUGLQJ RI WKH 'LUHFWLYH $ FRPPHUFLDO SUDFWLFH LV
GHILQHG ZLGHO\ DV µ«DQ\ DFW RPLVVLRQ FRXUVH RI FRQGXFW UHSUHVHQWDWLRQ RU
FRPPHUFLDOFRPPXQLFDWLRQLQFOXGLQJDGYHUWLVLQJDQGPDUNHWLQJE\DWUDGHUZKLFKLV
GLUHFWO\ FRQQHFWHG ZLWK WKH SURPRWLRQ VDOH RU VXSSO\ RI D SURGXFW WR RU IURP
FRQVXPHUVZKHWKHURFFXUULQJEHIRUHGXULQJRUDIWHUDFRPPHUFLDOWUDQVDFWLRQLIDQ\
LQUHODWLRQWRDSURGXFW¶0RUHRYHULQR v. X Ltd 4WKH&RXUWRI$SSHDOFRQILUPHGWKDW















,Q WHUPV RI WKH HIIHFWLYHQHVV RI D SULQFLSOHEDVHG DSSURDFK XQGHU WKH 8&3' RQH
FRQFHUQ LV ZKHWKHU RU QRW VXFK DQ DSSURDFK OHDGV WR DQ XQDFFHSWDEOH OHYHO RI
XQFHUWDLQW\ 7KLV ZDV FHUWDLQO\ D FRQFHUQ RI VRPH RI WKRVH FRQVXOWHG UHFHQWO\ LQ
6,















2Q WKH RWKHU KDQG VXFK DQ DSSURDFK GRHV DOORZ VRPH IOH[LELOLW\ LQ UHVSRQGLQJ WR







$SXUHO\EODFN OLVWDSSURDFK WRXQIDLU FRPPHUFLDOSUDFWLFHVPLJKWKDYH UHVXOWHG LQD
UHYHUVDORIWKHLVVXHVXQGHUWKHSULQFLSOHEDVHGDVSHFWVRIWKH8&3'PRUHFHUWDLQW\
LQWHUPVRIZKDWFRQVWLWXWHVDQXQIDLUFRPPHUFLDOSUDFWLFHEXWOHVVIOH[LELOLW\LQWHUPV
RI UHJXODWLQJ HYROYLQJ FRPPHUFLDO SUDFWLFHV )RU WKLV UHDVRQ DUJXDEO\ D K\EULG










WUDQVDFWLRQV DQG WR VRPH H[WHQW VSHFLILF H[LVWLQJ (8 LQWHUYHQWLRQV LQ UHOHYDQW
ILHOGV,QWKH8.WKHVHMXVWLILFDWLRQVZHUHUHLWHUDWHGIRUQRWH[WHQGLQJVSHFLILFULJKWV
RISULYDWH UHGUHVVXQGHU3DUW$&3875 WR WKRVHDUHDV2Q WKHRWKHUKDQG





7KH 30$ GHDOV VSHFLILFDOO\ ZLWK SURSHUW\ DQG DV VXFK LV HDV\ WR DSSO\ 7KH &35V E\ FRQWUDVW DUH QRW
VSHFLILF WR WKH VHFWRU DQG EHLQJ SULQFLSOHVEDVHG UHTXLUH WUDGHUV WR FRQVLGHU KRZ WKH\ DSSO\ WR WKHLU
SDUWLFXODUFLUFXPVWDQFHV¶
&I&:LOOHWWFairness in Consumer Contracts:  The Case of Unfair  Terms$VKJDWH3XEOLVKLQJ$OGHUVKRW
DW2QWKHUHOHYDQFHRIFRQWH[WVHHSecretary of State for  Business, I nnovat ion and Skills v 
PLT Ant i-Market ing Ltd>@(:&$&LY
/DZ&RPPLVVLRQConsumer Redress for Misleading and Aggressive Pract ices&P
6HH -'HYHQQH\ µ3ULYDWH5HGUHVV0HFKDQLVPV LQ(QJODQGDQG:DOHV IRU8QIDLU&RPPHUFLDO3UDFWLFHV¶
  (X&0/   6HH DOVR - *DUVLGH µ7UDGLQJ VWDQGDUGV LQVWLWXWH FRQVXPHUV DUH QR ORQJHU
SURWHFWHG¶The GuardianWK$XJXVW
6HHEHORZ













ZLOO FRQWLQXH VR ORQJ DV WKH 30$ UHPDLQV LQ SODFH DQG WKDW UHSHDOLQJ WKH 30$ ZRXOG QRW VLJQLILFDQWO\
UHGXFH OHYHOV RI FRQVXPHU SURWHFWLRQ 7KLV LV GLVSXWHG E\ VRPH VWDNHKROGHUV EXW QRW RWKHUV DQG WKH
*RYHUQPHQWGRHVQRWILQGWKHDUJXPHQWVIRUDORVVRIFRQVXPHUSURWHFWLRQFRQYLQFLQJ7KH*RYHUQPHQW








PLVOHDGLQJSUDFWLFHVLQWKHHQHUJ\PDUNHW>Key aspects t o consider are:  To what  
extent  has the UCPD been applied in the context  of environm ental claim s/ in the 
energy m arket?  How effect ive was it? What  are the problem s, if any?@
$OWKRXJK WKHUH LV QRW D GLVFUHWH ERG\ RI (8 /DZ RQ HQYLURQPHQWDO RU JUHHQ
DGYHUWLVLQJDQXPEHURI(8 LQLWLDWLYHVPDNHSURYLVLRQLQWKLVUHJDUG)RUH[DPSOH




WHUPV UHIHUULQJ WR WKH RUJDQLF SURGXFWLRQ PHWKRG ZKHUH LQ WKH ODEHOOLQJ
DGYHUWLVLQJPDWHULDORUFRPPHUFLDOGRFXPHQWVVXFKDSURGXFW LWV LQJUHGLHQWV
RU IHHGPDWHULDOVDUHGHVFULEHG LQWHUPVVXJJHVWLQJWRWKHSXUFKDVHUWKDWWKH
SURGXFW LWV LQJUHGLHQWV RU IHHG PDWHULDOV KDYH EHHQ REWDLQHG LQ DFFRUGDQFH
ZLWKWKHUXOHVODLGGRZQLQWKLV5HJXODWLRQ,QSDUWLFXODUWKHWHUPVOLVWHGLQWKH





FRPELQHG PD\ EH XVHG WKURXJKRXW WKH &RPPXQLW\ DQG LQ DQ\ &RPPXQLW\
ODQJXDJH IRU WKH ODEHOOLQJ DQG DGYHUWLVLQJ RI SURGXFWV ZKLFK VDWLVI\ WKH
UHTXLUHPHQWVVHWRXWXQGHURUSXUVXDQWWRWKLV5HJXODWLRQ
,Q WKH ODEHOOLQJ DQG DGYHUWLVLQJ RI OLYH RU XQSURFHVVHG DJULFXOWXUDO SURGXFWV
WHUPVUHIHUULQJWRWKHRUJDQLFSURGXFWLRQPHWKRGPD\EHXVHGRQO\ZKHUHLQ
DGGLWLRQ DOO WKH LQJUHGLHQWV RI WKDW SURGXFW KDYH DOVR EHHQ SURGXFHG LQ
DFFRUGDQFHZLWKWKHUHTXLUHPHQWVODLGGRZQLQWKLV5HJXODWLRQ
 7KH WHUPV UHIHUUHG WR LQ SDUDJUDSK  VKDOO QRW EH XVHG DQ\ZKHUH LQ WKH
&RPPXQLW\DQGLQDQ\&RPPXQLW\ ODQJXDJHIRUWKH ODEHOOLQJDGYHUWLVLQJDQG
FRPPHUFLDO GRFXPHQWV RI D SURGXFW ZKLFK GRHV QRW VDWLVI\ WKH UHTXLUHPHQWV




WKDW D SURGXFW RU LWV LQJUHGLHQWV VDWLVI\ WKH UHTXLUHPHQWV VHW RXW XQGHU WKLV
5HJXODWLRQVKDOOQRWEHXVHG
 7KH WHUPV UHIHUUHG WR LQ SDUDJUDSK  VKDOO QRW EH XVHG IRU D SURGXFW IRU
ZKLFK LW KDV WR EH LQGLFDWHG LQ WKH ODEHOOLQJ RU DGYHUWLVLQJ WKDW LW FRQWDLQV
*02V FRQVLVWV RI *02V RU LV SURGXFHG IURP *02V DFFRUGLQJ WR &RPPXQLW\
SURYLVLRQV¶
,W LV DOVR FOHDU WKDW WKH JHQHUDO SURYLVLRQV RI WKH &3875  FDQ DSSO\ WR









 6HH' 3DUU\5 5RZHOO %:+DUYH\ DQG& (UYLQH But terworths Trading and Consumer Law /H[LV
DWII





HFRQRPLFEHKDYLRXU>Key aspects t o consider are:  How does the concept  of 




µ,QGHWHUPLQLQJ WKHHIIHFW RID FRPPHUFLDOSUDFWLFHRQ WKHDYHUDJH FRQVXPHU
ZKHUH WKH SUDFWLFH UHDFKHV RU LV DGGUHVVHG WR D FRQVXPHU RU FRQVXPHUV
DFFRXQW VKDOO EH WDNHQ RI WKH PDWHULDO FKDUDFWHULVWLFV RI VXFK DQ DYHUDJH




LQFRQVLVWHQF\ 7KXV DW D JHQHUDO OHYHO WKH H[SOLFLW LQGLFDWLRQ RI D UHOHYDQW
EHQFKPDUN LV DUJXDEO\ WR EH ZHOFRPHG <HW ZKHWKHU JLYHQ WKH QRQKRPRJHQHRXV
QDWXUH RI FRQVXPHU YXOQHUDELOLWLHV DQ µDYHUDJH FRQVXPHU¶ WHVW DOZD\V UHVXOWV LQ D
KLJKOHYHORIFRQVXPHUSURWHFWLRQLVGHEDWDEOH0RUHRYHUWKHFRQVXPHURUJDQLVDWLRQ
:KLFK" KDVREVHUYHG
µ« WKH HYLGHQFH VXJJHVWV WKDW WKH PDLQ ULVNV LQ WKH FRQFHSW RI WKH µDYHUDJH
FRQVXPHU¶DUH
x 7KH DYHUDJH FRQVXPHU EHLQJ GHILQHG DV UHDVRQDEO\ ZHOO LQIRUPHG DQG
UHDVRQDEO\REVHUYDQW LVPLVWDNHQO\WKRXJKWWRUHIHUWRWKHUHDODYHUDJH
FRQVXPHU ZKLFK PD\ RU PD\ QRW EH RQH RU ERWK RI WKHVH WZR WKLQJV
OLNHO\GHSHQGLQJRQWKHVSHFLILFFRQWH[WZKHUHWKHFRQFHSWLVDSSOLHG









FRQVXPHUVLQWURGXFHGE\WKHGLUHFWLYH>Key aspects to consider are:  Have 
enforcem ent  authorit ies/ courts in your count ry recognised new categories of 
vulnerable consum ers not  listed in the UCPD (such as poor/ indebted)?@
2QWKHRWKHUKDQG5HJXODWLRQRIWKH&3875SURYLGHV
µ ,Q GHWHUPLQLQJ WKH HIIHFW RI D FRPPHUFLDO SUDFWLFH RQ WKH DYHUDJH
FRQVXPHUZKHUHWKHSUDFWLFHLVGLUHFWHGWRDSDUWLFXODUJURXSRIFRQVXPHUVD
UHIHUHQFH WR WKH DYHUDJH FRQVXPHU VKDOO EH UHDG DV UHIHUULQJ WR WKH DYHUDJH
PHPEHURIWKDWJURXS,QGHWHUPLQLQJWKHHIIHFWRIDFRPPHUFLDOSUDFWLFH
RQWKHDYHUDJHFRQVXPHU²DZKHUHDFOHDUO\LGHQWLILDEOHJURXSRIFRQVXPHUV
&I8&7'DQGKásler v OTP Jelzálogbank Zrt&>@$OO(5&RPP
  -'HYHQQH\ µ&RQFHSWXDOLVLQJ&RQVXPHUV LQ WKH /DZRI(QJODQGDQG:DOHV¶ LQ.5LHVHQKXEHU DQG)
.OLQFNHGVVerbraucher leitbilder:  I nterdisziplinäre und Europäische Perspekt ivenGH*UX\WHUDW
S 7KH &RQVXPHU &RXQFLO IRU 1RUWKHUQ ,UHODQG QRWHG µ2XU UHVHDUFK DOVR IRXQG WKDW \RXQJHU
FRQVXPHUV WKRVH DJHG  ROGHU FRQVXPHUV DJHG  DQG FRQVXPHUV IURP D ORZHU LQFRPH




consumer law:  a law for the consumer or the internal market?  The case of the consumer r ight  direct ive 
and its applicat ion to the UK and Cypr iot  regimes XQSXEOLVKHG3K'WKHVLV8QLYHUVLW\RI/HHGV
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ

LVSDUWLFXODUO\YXOQHUDEOH WR WKHSUDFWLFHRU WKHXQGHUO\LQJSURGXFWEHFDXVHRI
WKHLUPHQWDO RU SK\VLFDO LQILUPLW\ DJH RU FUHGXOLW\ LQ DZD\ZKLFK WKH WUDGHU
FRXOGUHDVRQDEO\EHH[SHFWHGWRIRUHVHHDQGEZKHUHWKHSUDFWLFHLVOLNHO\WR
PDWHULDOO\GLVWRUWWKHHFRQRPLFEHKDYLRXURQO\RIWKDWJURXSDUHIHUHQFHWRWKH
DYHUDJH FRQVXPHU VKDOO EH UHDG DV UHIHUULQJ WR WKH DYHUDJH PHPEHU RI WKDW
JURXS¶
7KXV WKH VWDQGDUG µDYHUDJH FRQVXPHU¶ WHVW LV IRU H[DPSOH DGMXVWHG ZKHUH WKH
FRPPHUFLDO SUDFWLFH LV GLUHFWHG DW D SDUWLFXODUO\ YXOQHUDEOH JURXS )RU WKH UHDVRQV
JLYHQDERYHWKLVLVOLNHO\WRUHVXOWLQDJUHDWHUOHYHORIFRQVXPHUSURWHFWLRQDOWKRXJK




EHHQHIIHFWLYHLQDGGUHVVLQJXQIDLUFRPPHUFLDOSUDFWLFHV>Key aspects to consider 
are:  To what  extent  do self/ co- regulat ion act ions work in pract ice, are they useful 
according to stakeholders?@
$GYHUWLVLQJ LV DQ DUHD ZKHUH LQ WKH 8. WKHUH LV D PXOWLGLPHQVLRQDO DSSURDFK WR
UHJXODWLRQZKLFK LQFOXGHV µ«PDQ\FRQWUROV±VRPHYROXQWDU\ VRPHPRUDODQGVRPH
VWDWXWRU\¶ 7KLV LQFOXGHV VHOIUHJXODWLRQ IRU QRQEURDGFDVW DGYHUWLVLQJ WKURXJK WKH
LQGHSHQGHQW $GYHUWLVLQJ 6WDQGDUGV $XWKRULW\ $6$ FRUHJXODWLRQ RI EURDGFDVW
DGYHUWLVLQJ WKURXJK WKH $6$ DQG 2IFRP DQG WUDGH FRGHV RI SUDFWLFH ,W DOVR
LQFOXGHV YDULRXV VWDWXWRU\ SURYLVLRQV LQFOXGLQJ WKH &3875  DQG V RI WKH
&RPPXQLFDWLRQV$FWZKLFKSURYLGHV
µ,WVKDOOEHWKHGXW\RI2)&20WRVHWDQGIURPWLPHWRWLPHWRUHYLHZDQG
UHYLVH VXFK VWDQGDUGV IRU WKH FRQWHQW RI SURJUDPPHV WR EH LQFOXGHG LQ






F WKDW QHZV LQFOXGHG LQ WHOHYLVLRQ DQG UDGLR VHUYLFHV LV SUHVHQWHG ZLWK GXH
LPSDUWLDOLW\DQGWKDWWKHLPSDUWLDOLW\UHTXLUHPHQWVRIVHFWLRQDUHFRPSOLHG
ZLWK
G WKDW QHZV LQFOXGHG LQ WHOHYLVLRQ DQG UDGLR VHUYLFHV LV UHSRUWHG ZLWK GXH
DFFXUDF\
 ,Q WKH 8. IRU H[DPSOH WKHUH KDV EHHQ D GHUHJXODWLRQ DJHQGD LQ UHFHQW WLPHV  6HH WKH FODLP LQ
'HSDUWPHQW IRU %XVLQHVV ,QQRYDWLRQ DQG 6NLOOV Draft  Consumer Rights Bill:  Government  Response to 
Consultat ions on Consumer Rights %,6 -XQH  S µ7KH UHIRUPV WDNHQ WRJHWKHU DUH
HVWLPDWHG WR EH ZRUWK RYHU  ELOOLRQ WR WKH 8. HFRQRP\ RYHU  \HDUV LQ TXDQWLILHG QHW EHQHILWV
&ODULILFDWLRQDQGVLPSOLILFDWLRQPHDQFRQVXPHUVVKRXOGVSHQGOHVVWLPHWU\LQJWRXQGHUVWDQGWKHLUULJKWV




EXVLQHVV 3UREOHPV IROORZLQJ FRQVXPHU SXUFKDVHV VKRXOG EH DGGUHVVHG PRUH TXLFNO\ ZLWK ORZHU
FRPSODLQWKDQGOLQJFRVWVDQGIHZHUFDVHVWDNHQWRFRXUW¶6HHDOVR*+.µ&RQVXPHUULJKWVDQGHFRQRPLF
JURZWK¶)LQDO5HSRUW1RWHDOVRWKHFRPPHQWIURPWKH8.(XURSHDQ&RQVXPHU&HQWUHµ:HDUH
DZDUH WKDW )LQDQFLDO &RQGXFW $XWKRULW\ GRHV UHFRJQLVH LQGLYLGXDOVZLWK XQPDQDJHDEOH OHYHO RI GHEW DV
SRWHQWLDOO\YXOQHUDEOH¶







H WKDW WKH SURSHU GHJUHH RI UHVSRQVLELOLW\ LV H[HUFLVHG ZLWK UHVSHFW WR WKH
FRQWHQWRISURJUDPPHVZKLFKDUHUHOLJLRXVSURJUDPPHV
I WKDWJHQHUDOO\DFFHSWHGVWDQGDUGVDUHDSSOLHGWRWKHFRQWHQWVRI WHOHYLVLRQ
DQG UDGLR VHUYLFHV VR DV WR SURYLGH DGHTXDWH SURWHFWLRQ IRU PHPEHUV RI WKH
SXEOLFIURPWKHLQFOXVLRQLQVXFKVHUYLFHVRIRIIHQVLYHDQGKDUPIXOPDWHULDO





K WKDW WKH LQFOXVLRQ RI DGYHUWLVLQJ ZKLFK PD\ EH PLVOHDGLQJ KDUPIXO RU
RIIHQVLYHLQWHOHYLVLRQDQGUDGLRVHUYLFHVLVSUHYHQWHG
L WKDW WKH LQWHUQDWLRQDO REOLJDWLRQV RI WKH 8QLWHG .LQJGRP ZLWK UHVSHFW WR
DGYHUWLVLQJLQFOXGHGLQWHOHYLVLRQDQGUDGLRVHUYLFHVDUHFRPSOLHGZLWK




































SDUWLFXODUO\ LQ UHODWLRQ WR SURPRWLRQDO VFKHPHV FDQ YDU\ 7KH 'HSDUWPHQW IRU






$XWKRULW\ &0$ FRQFHUQLQJ SULFLQJ SUDFWLFHV LQ WKH JURFHULHV VHFWRU 7KH &0$ GLG
µ«QRWFRQVLGHUWKHUHWREHDV\VWHPLFSUREOHPLQWKHJURFHULHVPDUNHWLQKRZUHWDLOHUV
SUHVHQWSULFHVFRQFOXGLQJWKDWSUREOHPVDUHQRWRFFXUULQJLQODUJHQXPEHUVDFURVVWKH
ZKROH VHFWRU DQG WKDW JHQHUDOO\ UHWDLOHUV DUH WDNLQJ FRPSOLDQFH ZLWK OHJLVODWLRQ
VHULRXVO\WRDYRLGVXFKSUREOHPVRFFXUULQJ¶+RZHYHUWKH&0$GLGPDNHDQXPEHU
RI UHFRPPHQGDWLRQV VSHFLILFDOO\ LQ UHODWLRQ WR XQLW SULFLQJ ZKLFK ZHUH JHQHUDOO\
HQGRUVHGE\WKH*RYHUQPHQW
µ5HFRPPHQGDWLRQ  7KH &0$ UHFRPPHQGV WKDW %,6 SURGXFHV EHVW SUDFWLFH
JXLGHOLQHVRQWKHOHJLELOLW\RIXQLWSULFLQJLQIRUPDWLRQWRSURYLGHJUHDWHUFODULW\





























6HH%,6Pricing Pract ices in the Grocer ies Market :  Government  response to the Compet it ion and Markets 
Author ity ’s report  and recommendat ions on the super-complaint  made by Which?%,6
S 6LPLODUO\ WKH 8. (XURSHDQ &RQVXPHU &HQWUH QRWHG µ7KH 8. (XURSHDQ &RQVXPHU &HQWUH QRWHG
³0DMRUUHWDLOHUVGRLQGLFDWHYDULRXVXQLWSULFHVZHLJKWOLTXLGTXDQWLW\RQWKHSULFHWDJV7KLVLQIRUPDWLRQ
LVSURYLGHGLQSUDFWLFDOPDQQHU7KHFRQVXPHUVFDQFRPSDUHWKHVHSULFHVVKRXOGWKH\ZLVKWRGRVR¶
6HHDOVR7UDGLQJ6WDQGDUGV,QVWLWXWHPricing Pract ices Review:  Call for Evidence Responses
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ

3ULPDU\ $XWKRULWLHV DVVHVV FRPSOLDQFH :H DOVR UHFRPPHQG WKDW UHWDLOHUV
LQWURGXFHDQ\UHVXOWLQJFKDQJHVWRODEHOOLQJDVVRRQDVSUDFWLFDEOH




DERXW WKH DGYDQWDJHV DQG GLVDGYDQWDJHV RI VLPSOHU DQG PRUH IXWXUH
SURRIHGDSSURDFKHVZLWKIHZHUH[FHSWLRQVXVHGLQRWKHUFRXQWULHVDQG
E:KDWIXUWKHUUHVHDUFKEXLOGLQJRQWKHILQGLQJVIURPRXUTXDOLWDWLYH
UHVHDUFK LV QHHGHG LQWRKRZFRQVXPHUVXVH XQLW SULFHV WR HQVXUH WKH
UHTXLUHPHQWV KHOS DV PDQ\ SHRSOH DV SRVVLEOH WR XVH WKHP LQ WKHLU
GHFLVLRQPDNLQJ«
5HFRPPHQGDWLRQ  7R HQFRXUDJH D PRUH FRQVLVWHQW XVH RI XQLW SULFLQJ IRU
SURGXFWV RQ SURPRWLRQ WKH&0$ UHFRPPHQGV WKDW %,6 FRQVLGHUV UHYLHZLQJ
DQGFODULI\LQJWKH OHJDO UHTXLUHPHQWVVHWRXW LQ$UWLFOHRI WKH302DQGWKH
DVVRFLDWHG JXLGDQFH 7KLV VKRXOG EH GRQH ZLWK SDUWLFXODU UHIHUHQFH WR WKH
UHTXLUHPHQWVRIWKH&35VDQGWKHRQJRLQJUHYLHZRIWKH33*
5HFRPPHQGDWLRQ  7KH &0$ UHFRPPHQGV WKDW :KLFK" DQG RWKHU FRQVXPHU
UHSUHVHQWDWLYHRUJDQLVDWLRQVFRQVLGHUZKHWKHU WKHUH LVD IXUWKHU UROHWKH\FDQ










EHHQQRWHG7KH LQGLFDWLRQRI µXQLWSULFH¶ LQ VSHFLILFSHUIRUPDQFHPHDVXUHPHQWXQLWV
FRXOG LI WKHSURFHVVGRHVQRWEHFRPH WRR FRPSOLFDWHG EHKHOSIXO WR D FRQVXPHU
7KH8.(XURSHDQ&RQVXPHU&HQWUHQRWHGµ:HEHOLHYHWKDWRIIHULQJWKLVNLQGRIZHLJKW
LQGLFDWLRQPD\FUHDWHFRQIXVLRQWRFRQVXPHUVDVLWPD\EHPRUHGLIILFXOWWRFRPSDUH
LQ WKLV PDQQHU 7KH SHUIRUPDQFH LQIRUPDWLRQ LV HDVLHU WR FRQVLGHU E\ DQ DYHUDJH
FRQVXPHUDWWKHSRLQWRISXUFKDVH¶
 :KLFK" QRWHG µ$UWLFOH  RI WKH 3,' SURYLGHV WKDW WKH XQLW SULFH QHHG QRW EH LQGLFDWHG ZKHUH LW LV
LGHQWLFDOWRWKHVDOHVSULFH:KLOHWKLVPD\EHDQDSSURSULDWHDSSURDFKIRUPDQ\SURGXFWVLWLVQRWFOHDU
ZK\ WKLV LV DSSURSULDWH LQ WKH FRQWH[WRI IRRGDQGRWKHUFRQVXPDEOHVRUJURFHULHV WKDW DUH FRPPRQO\
SXUFKDVHG LQDVXSHUPDUNHWHQYLURQPHQW«2XU ILHOGZRUNKDV IRXQG WKDW HYHQ IRUJURFHULHV  WKHXQLW
SULFHPD\QRWEHVKRZQZKHUHWKHVHOOLQJSULFHLVWKHVDPH<HWLQDQHQYLURQPHQWZKHUHXQLWSULFHVDUH
SUROLILFVXFKDVDVXSHUPDUNHWVKHOIFRQVXPHUVZLOOQRWQHFHVVDULO\DSSUHFLDWHWKDWWKLV LVWKHUHDVRQ
ZK\ WKH XQLW SULFH LV QRW LQFOXGHG 5HPRYLQJ WKH UHTXLUHPHQW WR SURYLGH XQLW SULFHV LQ WKLV VFHQDULR
FUHDWHVPRUHQRW OHVVFRQIXVLRQ IRUVKRSSHUV:HZRXOGUHFRPPHQGWKDW WKLVH[HPSWLRQEHUHPRYHG
IRUIRRGSURGXFWVDQGJURFHULHV¶










 &0$Pricing Pract ices in the Grocer ies Market  Response to a super-complaint  made by Which? on 21 
Apr il 2015DWII
  &I 6HH%,6 Pricing Pract ices in the Grocer ies Market :  Government  response to the Compet it ion and 






DSSOLHGE\0HPEHU6WDWHV>Key aspects t o consider are:  I s the derogat ion 
relevant? Do com panies m ake use of it?Are there consum er com plaints because of 
this?I f so, approxim ately how m any per year?] 
7KHVPDOOEXVLQHVVRUVPDOOVKRSH[HPSWLRQLVFRQWDLQHGLQ6FKHGXOH7KHUHPD\
EHVRPHGHEDWHRQH[DFWO\KRZWKHIORRUDUHD LVFDOFXODWHGWRGHWHUPLQHZKHWKHURU
QRW D VKRS LV D VPDOO VKRS 7KH8.(XURSHDQ&RQVXPHU&HQWUH WHQWDWLYHO\QRWHG
µ(YHU\GD\REVHUYDWLRQVXJJHVWVWKDWVPDOOHUVKRSVQRUPDOO\GRQ
WSURYLGHLQIRUPDWLRQ
DERXW WKHXQLWSULFH*LYHQ WKHQDWXUHRIRXU VHUYLFH FURVVERUGHU FRQVXPHUDGYLFH
DQGPHGLDWLRQZHWHQGQRWWRUHFHLYHVXFKFRPSODLQWV¶
:KLFK" QRWHG µ:KLOH WKLV H[HPSWLRQ LV SUHVXPDEO\ GHVLJQHG WR SURWHFW VPDOO
LQGHSHQGHQWUHWDLOHUVIURPLQFXUULQJGLVSURSRUWLRQDWHFRVWLWGRHVQRWUHIOHFWWKHIDFW
WKDWPDQ\VPDOOVKRSVDUHSDUWRIQDWLRQDOFKDLQV7KLVLVVXHZDVFRQVLGHUHGZKHQWKH
'LUHFWLYHZDV DSSUDLVHG LQ  EXW LW KDV QRW EHHQ UHVROYHG $W WKDW WLPH LWZDV











7KH 0&$' ZDV SULPDULO\ WUDQVSRVHG LQ WKH 8. E\ WKH %XVLQHVV 3URWHFWLRQ IURP
0LVOHDGLQJ 0DUNHWLQJ 5HJXODWLRQV  %3005  5HJXODWLRQ  SURKLELWV
DGYHUWLVLQJZKLFKPLVOHDGVWUDGHUVZLWK5HJXODWLRQSURYLGLQJ
 µ$GYHUWLVLQJLVPLVOHDGLQJZKLFK²
D LQDQ\ZD\ LQFOXGLQJ LWVSUHVHQWDWLRQGHFHLYHVRU LV OLNHO\ WRGHFHLYH WKH
WUDGHUV WR ZKRP LW LV DGGUHVVHG RU ZKRP LW UHDFKHV DQG E\ UHDVRQ RI LWV
GHFHSWLYHQDWXUHLVOLNHO\WRDIIHFWWKHLUHFRQRPLFEHKDYLRXURU
EIRUWKRVHUHDVRQVLQMXUHVRULVOLNHO\WRLQMXUHDFRPSHWLWRU¶
8QGHU 5HJXODWLRQ  DGYHUWLVLQJ LV GHILQHG ZLGHO\ WR PHDQ µ«DQ\ IRUP RI
UHSUHVHQWDWLRQZKLFKLVPDGHLQFRQQHFWLRQZLWKDWUDGHEXVLQHVVFUDIWRUSURIHVVLRQ
LQ RUGHU WR SURPRWH WKH VXSSO\ RU WUDQVIHU RI D SURGXFW DQG µDGYHUWLVHU¶ VKDOO EH
'HILQHGLQ$UWLFOHDVµDQ\VKRSZKLFKKDVDµUHOHYDQWIORRUDUHD¶QRWH[FHHGLQJVTXDUHPHWUHV¶
 6HHJHQHUDOO\2¶.HHIHThe Law of Weights and Measures QG(GQ%XWWHUZRUWK/RQGRQDW

6,
 1RWHDOVR5HJXODWLRQ µ ,QGHWHUPLQLQJZKHWKHUDGYHUWLVLQJ LVPLVOHDGLQJDFFRXQWVKDOOEH




WKH SURGXFW¶ LQFOXGH²D DYDLODELOLW\ RI WKH SURGXFW E QDWXUH RI WKH SURGXFW F H[HFXWLRQ RI WKH
SURGXFWGFRPSRVLWLRQRIWKHSURGXFWHPHWKRGDQGGDWHRIPDQXIDFWXUHRIWKHSURGXFWIPHWKRG
DQGGDWHRISURYLVLRQRIWKHSURGXFWJILWQHVVIRUSXUSRVHRIWKHSURGXFWKXVHVRIWKHSURGXFWL
TXDQWLW\ RI WKH SURGXFW M VSHFLILFDWLRQ RI WKH SURGXFWN JHRJUDSKLFDO RU FRPPHUFLDO RULJLQ RI WKH
SURGXFWOUHVXOWVWREHH[SHFWHGIURPXVHRIWKHSURGXFWRUPUHVXOWVDQGPDWHULDOIHDWXUHVRIWHVWV











*LYHQ WKH PDQ\ GLIIHUHQW SRVVLEOH IRUPV RI DGYHUWLVLQJ SDUWLFXODUO\ XQGHU WKH
H[WHQGHGGHILQLWLRQLQWKH%3005LWZRXOGVHHPWKDWDSULQFLSOHEDVHGDSSURDFK














E WKDWKH WRRNDOO UHDVRQDEOHSUHFDXWLRQVDQGH[HUFLVHGDOOGXHGLOLJHQFH WR




>Key aspects to consider are:  Which nat ional rules that  go beyond the MCAD, if 
any, have been providing a higher level of protect ion? I f so, how? Are there other 
rules protect ing B2B t ransact ions applied by Mem ber States (e.g. through 
extending the UCPD)?@





7KH IXOO KDUPRQLVDWLRQ SURYLVLRQV LQ WKH 0&$' DUH UHVWULFWHG WR µ«FRPSDUDWLYH
DGYHUWLVLQJDVIDUDVWKHFRPSDULVRQLVFRQFHUQHG¶DQGWKLVLVDUJXDEO\MXVWLILHGRQ




&IDirector General of Fair  Trading v Tobyward Ltd>@:/5 
 &I LQDVOLJKWO\GLIIHUHQWFRQWH[WSouth Aust ralia Asset Management  v. York Montague >@$OO(5
 DW  per /RUG +RIIPDQQ  6HH DOVR - 'HYHQQH\ µ5H([DPLQLQJ 'DPDJHV IRU )UDXGXOHQW
0LVUHSUHVHQWDWLRQ 7RZDUGV D 0RUH 0HDVXUHG 5HVSRQVH WR &RPSHQVDWLRQ DQG 'HWHUUHQFH¶ LQ / 'L
0DWWHR . 5RZOH\ 4 =KRX 	 6 6DQWLHU Current  I ssues in Commercial Contracts:  Transat lant ic 
Perspect ives&DPEULGJH8QLYHUVLW\3UHVV
&I5HFLWDO





WKH HIIHFW FRPSDUDWLYH DGYHUWLVLQJ FDQ KDYH RQ FRPSHWLWLRQ 5HJXODWLRQ  RI WKH
%3005SURYLGHV




IURP 8QIDLU 7UDGLQJ 5HJXODWLRQV  RU D PLVOHDGLQJ RPLVVLRQ XQGHU
UHJXODWLRQRIWKRVH5HJXODWLRQV
F LW FRPSDUHV SURGXFWV PHHWLQJ WKH VDPH QHHGV RU LQWHQGHG IRU WKH VDPH
SXUSRVH




LL EHWZHHQ WKH WUDGH PDUNV WUDGH QDPHV RWKHU GLVWLQJXLVKLQJ PDUNV RU
SURGXFWVRIWKHDGYHUWLVHUDQGWKRVHRIDFRPSHWLWRU
I LW GRHV QRW GLVFUHGLW RU GHQLJUDWH WKH WUDGH PDUNV WUDGH QDPHV RWKHU
GLVWLQJXLVKLQJPDUNVSURGXFWVDFWLYLWLHVRUFLUFXPVWDQFHVRIDFRPSHWLWRU
J IRUSURGXFWVZLWKGHVLJQDWLRQRIRULJLQ LW UHODWHV LQHDFKFDVHWRSURGXFWV
ZLWKWKHVDPHGHVLJQDWLRQ
KLWGRHVQRWWDNHXQIDLUDGYDQWDJHRIWKHUHSXWDWLRQRIDWUDGHPDUNWUDGH














6HHIRUH[DPSOH$0'XJGDOH0-RQHVDQG06LPSVRQClerk and Lindsell on TortsVWHGQ6ZHHW
	0D[ZHOODW 1RWHKRZHYHU /RUG+HUVFKHOO¶VVWDWHPHQW LQWhite v Mellin >@$&

































FURVVERUGHUWUDGH>Do the nat ional differences play a role in a business 
perspect ive? Have they caused problem s?@
$JDLQE\ZD\RIEDFNJURXQGDVZLOOEHQRWHGEHORZ WKH LPSDFWRI QRQKDUPRQLVHG
ODZRQFURVVERUGHUWUDGH LVNHHQO\FRQWHVWHG1HYHUWKHOHVVJLYHQWKHFRPSOH[LW\RI
WKLV DUHD RI ODZ LW LV SRVVLEOH WR PDNH D FDVH WKDW WKH PLQLPXP KDUPRQLVDWLRQ
 5HJXODWLRQ  SURYLGHV µ 7KH FRXUW RQ DQ DSSOLFDWLRQ E\ DQ HQIRUFHPHQW DXWKRULW\ PD\ JUDQW DQ










6HH IRUH[DPSOH5+DOVRQDQG'&DPSEHOO µ+DUPRQLVDWLRQDQG LWV'LVFRQWHQWV$7UDQVDFWLRQ&RVWV
&ULWLTXHRID(XURSHDQ&RQWUDFW/DZ¶LQ-'HYHQQH\DQG0.HQQ\HGVThe Transformat ion of European 
Pr ivate Law&DPEULGJH8QLYHUVLW\3UHVV
6HH(XURSHDQ&RPPLVVLRQReport  on the applicat ion of Direct ive 2005/ 29/ EC of the European Par liament 



























$V QRWHG DERYH WKH IXOO KDUPRQLVDWLRQ SURYLVLRQV LQ WKH 0&$' DUH UHVWULFWHG WR
µ«FRPSDUDWLYH DGYHUWLVLQJ DV IDU DV WKH FRPSDULVRQ LV FRQFHUQHG¶ DQG WKLV LV
DUJXDEO\ MXVWLILHG RQ WKH HIIHFW FRPSDUDWLYH DGYHUWLVLQJ FDQ KDYH RQ FRPSHWLWLRQ





%\ ZD\ RI EDFNJURXQG LW FDQ EH DUJXHG WKDW WKH UHPHGLHVHQIRUFHPHQW UHJLPH LQ
UHODWLRQ WR (8 GLUHFWLYHV LV VRPHWLPHV LQVXIILFLHQW DQG WKLV FDQ LPSDFW RQ WKH
HIIHFWLYHQHVV RI D SDUWLFXODU GLUHFWLYH 7KLV FDQ DOVR DSSO\ WR WKH FURVVERUGHU
HQIRUFHPHQWGLPHQVLRQ





6HH IRUH[DPSOH5+DOVRQDQG'&DPSEHOO µ+DUPRQLVDWLRQDQG LWV'LVFRQWHQWV$7UDQVDFWLRQ&RVWV




2QZKLFK LQ UHODWLRQ WR FRPSDUDWLYHDGYHUWLVLQJ VHH' 3DUU\55RZHOO%:+DUYH\DQG&(UYLQH
But terworths Trading and Consumer Law/H[LVDW 
-'HYHQQH\0.HQQ\	/*LOOLHVµ7KH(82SWLRQDO,QVWUXPHQW$EVRUELQJWKH3ULYDWH,QWHUQDWLRQDO/DZ
,PSOLFDWLRQV RI D &RPPRQ (XURSHDQ 6DOHV /DZ¶  <HDUERRN RI 3ULYDWH ,QWHUQDWLRQDO /DZ  DW

6HH-'HYHQQH\	73IHLIIHUµ&RQWURORI6WDQGDUG7HUPV&ROOHFWLYH3URFHHGLQJV¶LQ*'DQQHPDQQ	6










aspects to consider are:  How are these rules applied in pract ice? To what  extent  do 
t raders im plem ent  these rules?Are these inform at ion requirem ents under the UCPD 
useful in view of the m ore com prehensive pre- cont ractual inform at ion requirem ents 
of the CRD?@
5HJXODWLRQRIWKH&3875SURYLGHV










5HJXODWLRQ  HPDQDWLQJ IURP $UWLFOH  RI WKH 8&3' RXWOLQHV µPDWHULDO
LQIRUPDWLRQ¶LQWKHFRQWH[WRILQYLWDWLRQVWRSXUFKDVH
µ :KHUH D FRPPHUFLDO SUDFWLFH LV DQ LQYLWDWLRQ WR SXUFKDVH WKH IROORZLQJ
LQIRUPDWLRQZLOOEHPDWHULDOLIQRWDOUHDG\DSSDUHQWIURPWKHFRQWH[WLQDGGLWLRQ
WRDQ\RWKHULQIRUPDWLRQZKLFKLVPDWHULDOLQIRUPDWLRQXQGHUSDUDJUDSK²



















LQIRUPDWLRQ ZKLFK WKH DYHUDJH FRQVXPHU QHHGV DFFRUGLQJ WR WKH FRQWH[W WR WDNH DQ LQIRUPHG




LLZKHUH VXFK FKDUJHV FDQQRW UHDVRQDEO\EH FDOFXODWHG LQ DGYDQFH WKH IDFW
WKDWVXFKFKDUJHVPD\EHSD\DEOH








7KH 2)7 SURYLGHG GHWDLOHG JXLGDQFH RQ WKLV SURYLVLRQ QRZ DGRSWHG E\ WKH &0$
+RZHYHUWKHH[WHQWWRZKLFKWUDGHUVDUHDZDUHRIWKHVHUHTXLUHPHQWVLVXQFOHDU2Q
WKHRWKHUKDQG WKH8.(XURSHDQ&RQVXPHU&HQWUHQRWHG µ2YHUDOO >WKHUH LVD@JRRG
OHYHORIDZDUHQHVV LQ WKH8QLWHG.LQJGRP7KHUHDUH LQFLGHQWVZKHUH WKHFRPSDQLHV
PD\QRWSURYLGHVRPHRIWKHUHTXLUHGLQIRUPDWLRQWKLVLVGHDOWZLWKE\WKHDSSURSULDWH














  RU  RI WKH &RQVXPHU &RQWUDFWV ,QIRUPDWLRQ &DQFHOODWLRQ DQG
$GGLWLRQDO&KDUJHV5HJXODWLRQV6,UHTXLUHGWKHWUDGHUWR
SURYLGHLQIRUPDWLRQWRWKHFRQVXPHUEHIRUHWKHFRQWUDFWEHFDPHELQGLQJDQ\
RI WKDW LQIRUPDWLRQ WKDW ZDV SURYLGHG E\ WKH WUDGHU RWKHU WKDQ LQIRUPDWLRQ
DERXW WKH JRRGV DQG PHQWLRQHG LQ SDUDJUDSK D RI 6FKHGXOH  RU  WR WKH






QRWHG µ7KHVH LQIRUPDWLRQ UHTXLUHPHQWV DUH JHQHUDOO\ WKH VDPH DV LQ WKH &5' :H EHOLHYH WKHVH DUH
XVHIXODVDSDUWRI WKH8&3'DVZHOODVQDWLRQDO UHJXODWLRQVEHFDXVH WKHZHLJKWRIEUHDFKRI WKHVH
WHQGVWREHFRQVLGHUHGDVELJJHUWKDQWKHLQIRUPDWLRQUHTXLUHPHQWVXQGHU&5'¶
6RPHRIWKHUHTXLUHPHQWVZRXOGLWLVVXEPLWWHGEHURXWLQHO\SURYLGHGLQPDQ\FDVHVHJWKHSULFH





DQG$GGLWLRQDO&KDUJHV5HJXODWLRQV VRPHWLPHV OLPLWDSDUWLFXODU LQIRUPDWLRQ
UHTXLUHPHQW WR D SDUWLFXODU W\SH RI FRQWUDFW IRU H[DPSOH D VDOHV FRQWUDFW
0RUHRYHULWLVQRWDOZD\VFOHDUH[DFWO\KRZVRPHRIWKHVHWHUPVHPDQDWLQJIURPWKH
SURYLVLRQRISDUWLFXODULQIRUPDWLRQLVWRRSHUDWHSDUWLFXODUO\ZKHQUHDGZLWKV





GRHV QRW PHDQ WKDW IRU H[DPSOH WKH WUDGHU FDQQRW FKDQJH WHOHSKRQH QXPEHU RU
FDQQRWFKDQJHLWZLWKRXWWKHDJUHHPHQWRIWKHFRQVXPHURUDOOUHOHYDQWFRQVXPHUV"
,V WKH UHOHYDQW UHTXLUHPHQW WR VRPHKRZ PDNH DYDLODEOH FKDQJHV WR D WHOHSKRQH
QXPEHU"
7KHUH LV DOVR WKH ULVN RI XQQHFHVVDU\ RYHUODS RU IUDJPHQWDWLRQ DV GHPRQVWUDWHG E\















 ,Q 6FKHGXOH  WKH FRUUHVSRQGLQJ UHTXLUHPHQW LV H[SUHVVHG LQ VOLJKWO\ GLIIHUHQW WHUPV µ«F WKH
JHRJUDSKLFDO DGGUHVV DW ZKLFK WKH WUDGHU LV HVWDEOLVKHG DQG ZKHUH DYDLODEOH WKH WUDGHU
V WHOHSKRQH

















LLL D UHIHUHQFH WR WKH SURIHVVLRQDO UXOHV DSSOLFDEOH WR WKH VHUYLFH SURYLGHU LQ WKH PHPEHU 6WDWH RI
HVWDEOLVKPHQWDQGWKHPHDQVWRDFFHVVWKHPDQG
JZKHUHWKHVHUYLFHSURYLGHUXQGHUWDNHVDQDFWLYLW\WKDWLVVXEMHFWWRYDOXHDGGHGWD[WKHLGHQWLILFDWLRQ
QXPEHU UHIHUUHG WR LQ $UWLFOH  RI WKH VL[WK&RXQFLO 'LUHFWLYH ((& RI 0D\ RQ WKH
KDUPRQLVDWLRQRI WKH ODZVRI WKHPHPEHU6WDWHV UHODWLQJWR WXUQRYHU WD[HV²&RPPRQV\VWHPRIYDOXH
DGGHGWD[XQLIRUPEDVLVRIDVVHVVPHQW










QHZ FRQVXPHU ODZ LV WKH HGXFDWLRQ FDPSDLJQ WKDW DFFRPSDQLHV WKHP
,QFUHDVLQJO\WKHUHKDVEHHQDPRYHWRZDUGVSURGXFLQJFRQFLVHXVHUIULHQGO\
SODLQ ODQJXDJH JXLGHV WKDW FRPPXQLFDWH NH\ FKDQJHV DQG VLJQSRVW WR PRUH









$V QRWHG DERYH WKH &3875  RQO\ DSSO\ WR %& WUDQVDFWLRQV DOWKRXJK WKH
GHILQLWLRQRIDFRQVXPHUKDVEHHQVOLJKWO\ZLGHQHGUHFHQWO\$VZLOOEHQRWHGEHORZ
VRPH SDUWLFXODUO\ VPDOO EXVLQHVVHV DUH DIIHFWHG E\ VLPLODU YXOQHUDELOLWLHV WR VRPH
FRQVXPHUV1HYHUWKHOHVV LQWKH%%FRQWH[WFUHDWLQJIRUH[DPSOHDµEODFN¶ OLVWRI






WKH 8. *RYHUQPHQW EHOLHYHV LQ WKH SULQFLSOH RI IUHHGRP WR FRQWUDFW IRU EXVLQHVVHV
2XUFDOOIRUHYLGHQFHRQVPDOOEXVLQHVVHVDVFRQVXPHUVGHPRQVWUDWHGWKDWH[WHQVLRQ
RI8QIDLU&RQWUDFW7HUPVWR%XVLQHVVWR%XVLQHVVZDVQRWQHHGHGDQGWKDWWKHUHZHUH
ULVNV LQYROYHG LQ GRLQJ VR 7KH 'HSDUWPHQW IRU %XVLQHVV (QHUJ\ DQG ,QGXVWULDO
6WUDWHJ\ DOVR SXEOLVKHG D FRQVXOWDWLRQ H[SORULQJ ZKHWKHU FHUWDLQ IXUWKHU SURWHFWLRQV
IRUWKHVPDOOHVWEXVLQHVVHVZHUHQHHGHGZKHQGHDOLQJZLWKWKHQRQUHJXODWHGVHFWRUV
5HVSRQVHV DUH FXUUHQWO\ EHLQJ DQDO\VHG DQG D IXOO *RYHUQPHQW UHVSRQVH WRJHWKHU
 6,  WUDQVSRVLQJ $UWLFOH  RI WKH (OHFWURQLF &RPPHUFH 'LUHFWLYH 'LUHFWLYH (&
5HJXODWLRQUHIHUVWRµLQIRUPDWLRQVRFLHW\VHUYLFH¶ZKLFKLVGHILQHGLQFRPSOLFDWHGWHUPVLQ5HJXODWLRQ
 µ¶LQIRUPDWLRQ VRFLHW\ VHUYLFHV¶ ZKLFK LV VXPPDULVHG LQ UHFLWDO  RI WKH 'LUHFWLYH DV FRYHULQJ µDQ\
VHUYLFH QRUPDOO\ SURYLGHG IRU UHPXQHUDWLRQ DW D GLVWDQFH E\ PHDQV RI HOHFWURQLF HTXLSPHQW IRU WKH
SURFHVVLQJLQFOXGLQJGLJLWDOFRPSUHVVLRQDQGVWRUDJHRIGDWDDQGDWWKHLQGLYLGXDOUHTXHVWRIDUHFLSLHQW
RI D VHUYLFH¶ KDV WKHPHDQLQJ VHW RXW LQ $UWLFOH D RI WKH'LUHFWLYH ZKLFK UHIHUV WR $UWLFOHRI








 8QGHU WKH &3875  D ³FRQVXPHU´ ZDV LQLWLDOO\ GHILQHG DV ³DQ\ LQGLYLGXDO ZKR LQ UHODWLRQ WR D










ZLWK DQ\ UHFRPPHQGDWLRQV ZLOO EH LVVXHG ODWHU WKLV \HDU ,VVXHV WR EH FRQVLGHUHG
















$V VXJJHVWHG EHORZ WKHUH LV DQ DUJXPHQW WR FRYHU WKH XVH RI VRPH W\SHV RI
FRQWUDFWXDO WHUP LQ XQIDLU FRPPHUFLDO SUDFWLFHV OHJLVODWLRQ HYHQ LQ WKH %% FRQWH[W
<HWRYHUDOO IURPD8.SHUVSHFWLYHWKLV LV OLNHO\WREHFRQWURYHUVLDOQRW OHDVWGXHWR


















$V QRWHG DERYH RQ VW $SULO  :KLFK" VXEPLWWHG D VXSHUFRPSODLQW WR WKH
&RPSHWLWLRQDQG0DUNHWV$XWKRULW\&0$FRQFHUQHGSULFLQJSUDFWLFHVLQWKHJURFHULHV
$XJXVW
&I+%HDOHHGChit ty on ContractsQG(GQ6ZHHW	0D[ZHOO/RQGRQSDUD
6HH
&IIRUH[DPSOHMSC Mediterranean Shipping Co SA v Cot tonex Anstalt >@(:&$&LYDW>@
per0RRUH%LFN/-KRVWLOLW\WRFRQFHSWRIJRRGIDLWK
$OWKRXJKFIWKHUDWKHUEULHI2)7Business to Business Promot ions and Comparat ive Advert isements:  A 








ODUJH QXPEHUV DFURVV WKH ZKROH VHFWRU DQG WKDW JHQHUDOO\ UHWDLOHUV DUH WDNLQJ
FRPSOLDQFHZLWKOHJLVODWLRQVHULRXVO\WRDYRLGVXFKSUREOHPVRFFXUULQJ¶+RZHYHUD
IXUWKHUUHFRPPHQGDWLRQPDGHE\WKH&0$ZDV
µ5HFRPPHQGDWLRQ  7KH &0$ UHFRPPHQGV WKDW UHWDLOHUV HQVXUH WKH
LQIRUPDWLRQ WKH\ SURYLGH DERXW WKHLU SULFH PDWFK VFKHPHV LV DV FOHDU DQG
WUDQVSDUHQWDVSRVVLEOH LQ WHUPVDQGFRQGLWLRQVRQOLQH)$4VDQG LQ VWRUH ,Q








,QLWLDOO\ WKH&3875GLGQRWJLYHFRQVXPHUVVSHFLILF ULJKWVRISULYDWH UHGUHVVD
SRVLWLRQEXWWUHVVHGE\WKHRULJLQDOYHUVLRQRI5HJXODWLRQZKLFKSURYLGHGWKDWµ>D@Q





RWKHU UHPHGLHV ,QVWHDG FRQVXPHUV PXVW UHO\ RQ H[LVWLQJ SULYDWH ODZ
GRFWULQHVVXFKDVWKHODZRIPLVUHSUHVHQWDWLRQDQGGXUHVV¶
<HWVXFKDQH[HUFLVHZDVQRWDOZD\VVWUDLJKWIRUZDUG7RVRPHH[WHQWWKLVZDVWKH
UHVXOW RI WKH ODZRIPLVUHSUHVHQWDWLRQEHLQJDQDPDOJDPRI L FRPPRQ ODZ HTXLW\
DQG VWDWXWH HJ 0LVUHSUHVHQWDWLRQ $FW  DQG LL WRUW DQG FRQWUDFW ODZ




LQFOXGLQJ L WKH JHQHUDO XQDYDLODELOLW\ RI D ULJKW RI SDUWLDO UHVFLVVLRQ DQG LL
XQFHUWDLQW\RQKRZORQJDULJKWRIUHVFLVVLRQODVWV)RXUWKO\WKHUHDUHGLIILFXOWLHVLQ
6HHKWWSVZZZJRYXNJRYHUQPHQWQHZVFPDUHFHLYHVVXSHUFRPSODLQWIURPZKLFK"
6HH%,6Pricing Pract ices in the Grocer ies Market :  Government  response to the Competit ion and Markets 
Author ity ’s report  and recommendat ions on the super-complaint  made by Which?%,6
&0$Pricing Pract ices in the Grocer ies Market  Response to a super-complaint  made by Which? on 21 
Apr il 2015DW
 /DZ &RPPLVVLRQ &RQVXPHU 5HGUHVV IRU 0LVOHDGLQJ DQG $JJUHVVLYH 3UDFWLFHV &P   YLLL
UHIHUULQJWRWKHRULJLQDO5HJXODWLRQV
 µ7KLV LV SUREOHPDWLF WKH ODZ RI PLVUHSUHVHQWDWLRQ LV FRPSOH[ DQG XQFHUWDLQ«¶ /DZ &RPPLVVLRQ




 6HH JHQHUDOO\ 'HYHQQH\ µ5H([DPLQLQJ 'DPDJHV IRU )UDXGXOHQW 0LVUHSUHVHQWDWLRQ 7RZDUGV D 0RUH
0HDVXUHG5HVSRQVH WR &RPSHQVDWLRQ DQG 'HWHUUHQFH¶ LQ'L 0DWWHR 5RZOH\ =KRX 	 6DQWLHU Current 
I ssues in Commercial Contracts:  Transat lant ic Perspect ives&DPEULGJH8QLYHUVLW\3UHVVHVSHFLDOO\
DWSS
6HHIRUH[DPSOHOFT v. Purely Creat ive/WG>@(:+&&KZKHUH%ULJJV- WKRXJKW WKDW WKH
FDXVDWLRQWHVWZDVPRUHRQHURXVXQGHUWKH&3875WKDQXQGHUWKHJHQHUDOODZRIPLVUHSUHVHQWDWLRQ
6HHIRUH[DPSOHTurner v. Green>@&K
6HHJHQHUDOO\-3RROHDQG$.H\VHUJust ify ing Part ial Rescission in English Law>@/45
&IDOVR/DZ&RPPLVVLRQConsumer Remedies for  Faulty Goods/DZ&RP
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ






GXUHVVDQGRUXQGXH LQIOXHQFHXVXDOO\ UHVFLVVLRQ<HW WKHVHGRFWULQHVZHUHDUHQRW
XQSUREOHPDWLFLQWKLVFRQWH[W
µ«WKH SUHVHQW SULYDWH ODZ SURYLGHV RQO\ SDWFK\ DQG LQDGHTXDWH VDIHJXDUGV
DJDLQVWDJJUHVVLYHSUDFWLFHV7KHGRFWULQHVRIGXUHVVDQGXQGXHLQIOXHQFHDUH
LOOILWWHGWRGHDOZLWKKLJKSUHVVXUHVDOHVWHFKQLTXHVXVHGWRH[SORLWFRQVXPHUV
)XUWKHUPRUH WKH ODZ RI XQFRQVFLRQDEOH EDUJDLQV LV WRR XQFHUWDLQ WR GHOLYHU







VFDPV DUH DOO WRR FRPPRQ EXW UHODWLYHO\ IHZ SURVHFXWLRQV DUH EURXJKW 7KH\
WKRXJKW WKDW HQIRUFHPHQW ZRXOG EH PRUH HIIHFWLYH LI SXEOLF DXWKRULWLHV DQG




WR WKH &3875  WKH UHPHGLHV DUH WKH XQZLQGLQJ RI D FRQWUDFW D GLVFRXQW DQG
GDPDJHV 7KLV LV SDUW RI D VLJQLILFDQW RYHUKDXO RI FRQVXPHU ODZ LQ WKH 8.
&RQVXPHUVDUHJLYHQWKHVHSULYDWHUHGUHVVULJKWVLQUHODWLRQWRPLVOHDGLQJDFWLRQVDQG
DJJUHVVLYH SUDFWLFHV EXW QRW VSHFLILFDOO\ PLVOHDGLQJ RPLVVLRQV *HQHUDOO\ DQG
VXEMHFW WR UXOHV RQ GRXEOH UHFRYHU\ WKHVH UHPHGLHV RSHUDWH LQ DGGLWLRQ WR H[LVWLQJ
SRVVLELOLWLHVIRUSULYDWHUHGUHVVXQGHUWKHJHQHUDOODZ













GHHG LQ 1LHUVPDQV Y 3HVWLFFLR >@ (:&$ &LY  DW >@ 0XPPHU\ /- ODPHQWHG  µ«7KH VWULNLQJ
IHDWXUHRIWKLVDSSHDOLVWKDWIXQGDPHQWDOPLVFRQFHSWLRQV>DERXWWKHGRFWULQHRIXQGXHLQIOXHQFH@SHUVLVW
HYHQWKRXJKWKHGRFWULQHLVRYHU\HDUVROGDQGLWVEDVLVDQGVFRSHZHUHH[DPLQHGE\WKH+RXVHRI
/RUGV LQ GHSWK«OHVV WKDQ  \HDUV DJR LQ WKH ZHOONQRZQ FDVH RI (WULGJH 1R 7KH FRQWLQXLQJ
FRQIXVLRQVPDWWHU$VSHFWVRIWKHLQVWDQWFDVHGHPRQVWUDWHWKHQHHGIRUDZLGHUXQGHUVWDQGLQJERWKLQ
DQGRXWVLGH WKH OHJDO SURIHVVLRQ RI WKH FLUFXPVWDQFHV LQZKLFK WKH FRXUWZLOO LQWHUYHQH WRSURWHFW WKH
GHSHQGDQWDQGWKHYXOQHUDEOHLQGHDOLQJVZLWKWKHLUSURSHUW\¶
/DZ&RPPLVVLRQ&RQVXPHU5HGUHVVIRU0LVOHDGLQJDQG$JJUHVVLYH3UDFWLFHV&PYLLL











7KH VHFRQG FRQGLWLRQ LV WKDW WKH WUDGHU RU SRVVLEO\ WKH SURGXFHU HQJDJHV LQ D
SURKLELWHG SUDFWLFH YL] IRU WKHVH SXUSRVHV D PLVOHDGLQJ DFWLRQ RU DJJUHVVLYH
SUDFWLFH7KH WKLUG FRQGLWLRQ LV WKDW WKHSURKLELWHGSUDFWLFH LV D µVLJQLILFDQW IDFWRU¶ LQ
WKHFRQVXPHUHQWHULQJWKHFRQWUDFWRUPDNLQJWKHUHOHYDQWSD\PHQW
7KH UHPHG\ RI XQZLQGLQJ LV FRQWDLQHG LQ WKH DPHQGHG &3875  5HJXODWLRQV
(+ ZLWK 5HJXODWLRQV () GHDOLQJ ZLWK EXVLQHVV WR FRQVXPHU FRQWUDFWV 7KH
FRQVHTXHQFHV RI XQZLQGLQJ DUH WKDW WKH FRQWUDFW FRPHV WR DQ HQG WKH WUDGHU PD\
KDYH WR JLYH WKH FRQVXPHU D UHIXQG DQG WKH JRRGV PXVW EH PDGH DYDLODEOH IRU











µ:HEHOLHYH WKDW LQPRVW FDVHV UHTXLULQJDQDOORZDQFH IRUXVHZRXOG UHPRYH
WKHVLPSOLFLW\DQGXVHIXOQHVVRIWKHUHPHG\$Q\RYHUFRPSHQVDWLRQZRXOGEH
OLPLWHGEHFDXVHWKHFRPSODLQWPXVWEHPDGHZLWKLQWKUHHPRQWKV*LYHQWKDW


















DQG + GHDO UHVSHFWLYHO\ ZLWK WKH XQZLQGLQJ RI D FRQVXPHU WR EXVLQHVV FRQWUDFW DQG D FRQVXPHU
SD\PHQW










RI GLVFRXQWV ,Q WHUPV RI GDPDJHVZKLFK LV RI FRXUVH DQ HVWDEOLVKHG UHPHG\ IRU
PLVUHSUHVHQWDWLRQLQ(QJODQGDQG:DOHVVLJQLILFDQWO\DFRQVXPHULVJLYHQWKHULJKW
WRFODLPGDPDJHVIRUµDODUPGLVWUHVVRUSK\VLFDOLQFRQYHQLHQFHRUGLVFRPIRUW¶VXEMHFW











XQIDLU FRPPHUFLDO SUDFWLFHV <HW WKHVH UHPHGLHV ZKLFK ODUJHO\ RSHUDWH DORQJVLGH
UHPHGLHVXQGHUWKHJHQHUDOODZKDYHDGGHGFRPSOH[LW\WRWKLVDUHDRIFRQVXPHUODZ
QRW OHDVW DV D UHVXOW RI WKH OHJLVODWLYH GUDIWLQJ ,QGHHG ZLWK FRQFHUQV DERXW
IUDJPHQWDWLRQ LQ PLQG WKHUH LV DQ DUJXPHQW WKDW WKHVH UHIRUPV VKRXOG KDYH EHHQ
DEVRUEHG LQWR WKH &RQVXPHU 5LJKWV $FW  0RUHRYHU WKHUH DUH VLJQLILFDQW
FRQWLQXLQJLVVXHVDURXQGWKHDELOLW\DQGZLOOLQJQHVVRIFRQVXPHUVWRPDNHIXOOXVHRI










GXUHVV VHH Mahoney v Purnell >@  $OO (5  DQG /DZ &RPPLVVLRQ Consumer Redress for 
Misleading and Aggressive Pract ices&P
5HJXODWLRQ-µ6XEMHFWDVIROORZVDFRQVXPHUKDVWKHULJKWWRGDPDJHVLIWKHFRQVXPHU²






















,W LV QRW FOHDU WKDW WKH PDLQ IRFXV RI WKH 8&7' LV RQ HVWDEOLVKLQJ D KLJK OHYHO RI
FRQVXPHU SURWHFWLRQ QRU LV LW FOHDU WKDW D KLJK OHYHO RI FRQVXPHU SURWHFWLRQ
QHFHVVDULO\ RU DW OHDVW SURSRUWLRQDWHO\ FRQWULEXWHV WR LQFUHDVHG FRQVXPHU
SDUWLFLSDWLRQ LQ WKH LQWHUQDOPDUNHW1HYHUWKHOHVV LW LV FOHDU WKDW WKH UHJXODWLRQRI
WHUPV LQ FRQVXPHU FRQWUDFWV FRQWULEXWHV WR WKH OHYHO RI FRQVXPHU SURWHFWLRQ LQ DQ\
OHJDOV\VWHP3ULRUWRWKHWUDQVSRVLWLRQRIWKH8&7'LQWKH8.WHUPVLQFRQVXPHU
FRQWUDFWV ZHUH µSROLFHG¶ LQ D QXPEHU RI ZD\V LQ WKH 8. 7KXV WHUPV LQ FRQVXPHU
FRQWUDFWV ZHUH UHJXODWHG IRU H[DPSOH WKURXJK DSSURDFKHV WR LQWHUSUHWDWLRQ
SULQFLSOHVRI LQFRUSRUDWLRQDQG WKH UXOHDJDLQVWSHQDOW\ FODXVHV3DUOLDPHQWKDG
DOVRPDGHSURYLVLRQIRUWKHUHJXODWLRQRIWHUPV LQFRQVXPHUFRQWUDFWVPRVWQRWDEO\
WKURXJK WKH 8QIDLU &RQWUDFW 7HUPV $FW  8&7$  ,Q JHQHUDO WHUPV 8&7$
UHJXODWHGH[FOXVLRQOLPLWDWLRQFODXVHVLQFHUWDLQFRQVXPHUDQGQRQFRQVXPHU
FRQWUDFWV ,Q UHODWLRQ WRFRQVXPHUFRQWUDFWVXQGHU8&7$VRPHFODXVHVZHUH
DXWRPDWLFDOO\UHQGHUHGXQHQIRUFHDEOHZKLOVWRWKHUVZHUHUHQGHUHGXQHQIRUFHDEOHLI
XQUHDVRQDEOH7KHWHFKQLTXHRIDXWRPDWLFDOO\UHQGHULQJVRPHFODXVHVXQHQIRUFHDEOH




WKHQ SURSRVHG &RPPRQ (XURSHDQ 6DOHV /DZ µ2Q 2FWREHU WK  WKH (XURSHDQ &RPPLVVLRQ
SURSRVHG DQ RSWLRQDO &RPPRQ (XURSHDQ 6DOHV /DZ ZLOO KHOS EUHDN GRZQ WKHVH EDUULHUV DQG JLYH
FRQVXPHUVPRUHFKRLFHDQGDKLJK OHYHORISURWHFWLRQ,WZLOO IDFLOLWDWH WUDGHE\RIIHULQJDVLQJOHVHWRI
UXOHVIRUFURVVERUGHUFRQWUDFWVLQDOO(8FRXQWULHV,IWUDGHUVRIIHUWKHLUSURGXFWVRQWKHEDVLVRIWKH
&RPPRQ(XURSHDQ6DOHV ODZ FRQVXPHUVZRXOG KDYH WKH RSWLRQ RI FKRRVLQJ D XVHUIULHQGO\ (XURSHDQ
FRQWUDFWZLWKDKLJKOHYHORISURWHFWLRQZLWKMXVWRQHFOLFNRIDPRXVH«¶
&I,5DPVD\Consumer Law and Policy:  Text  and Mater ials on Regulat ing Consumer Market QG(GQ
+DUW3XEOLVKLQJ&K 
6HHIRUH[DPSOHHoughton v. Trafalgar I nsurance Co>@4%
6HHIRUH[DPSOHI nterfoto Picture Library Ltd v St ilet to Visual Programmes Ltd>@4%6HH
IRUH[DPSOHSZKHUH%LQJKDP/-VWDWHGµ7KHFUXFLDOTXHVWLRQLQWKHFDVHLVZKHWKHUWKHSODLQWLIIV





6HHIRUH[DPSOHDunlop Pneumat ic Tyre Co Ltd v New Garage and Motor Co Ltd>@$&EXWQRWH
WKHUHFHQWFRQVLGHUDWLRQRIWKDWFDVHE\WKH6XSUHPH&RXUWLQMakdessi v Cavendish Square Holdings BV;  







EHWZHHQ FRQWUDFWLQJ SDUWLHVZKHUH RQH RI WKHPGHDOV DV FRQVXPHURU RQ WKH RWKHU
VZULWWHQ VWDQGDUG
WHUPVRIEXVLQHVV$VDJDLQVW WKDWSDUW\ WKHRWKHUFDQQRWE\UHIHUHQFHWRDQ\FRQWUDFW WHUP²D
ZKHQKLPVHOILQEUHDFKRIFRQWUDFWH[FOXGHRUUHVWULFWDQ\OLDELOLW\RIKLVLQUHVSHFWRIWKHEUHDFKRUE
FODLPWREHHQWLWOHG²LWRUHQGHUDFRQWUDFWXDOSHUIRUPDQFHVXEVWDQWLDOO\GLIIHUHQWIURPWKDWZKLFKZDV
UHDVRQDEO\H[SHFWHGRIKLPRULL LQ UHVSHFWRI WKHZKROHRUDQ\SDUWRIKLVFRQWUDFWXDOREOLJDWLRQ WR
UHQGHUQRSHUIRUPDQFHDWDOOH[FHSWLQVRIDUDVLQDQ\RIWKHFDVHVPHQWLRQHGDERYHLQWKLVVXEVHFWLRQ
WKHFRQWUDFWWHUPVDWLVILHVWKHUHTXLUHPHQWRIUHDVRQDEOHQHVV¶






WKH 8&7' DORQJVLGH 8&7$  WKXV DUULYLQJ DW D EOHQG RI D SULQFLSOHEDVHG
DSSURDFKDQGDUXOHEDVHGDSSURDFK7KHUHDIWHUWKH&RQVXPHU5LJKWV$FW
&5$LQWURGXFHGVLJQLILFDQWVWUXFWXUDOUHIRUPLQWKLVDUHDRIODZLQWKH8.,Q






'LUHFWLYHLQSDUWLFXODULWVDSSOLFDWLRQLQSUDFWLFDOFDVHV>Key aspects t o consider 
are:  How is the indicat ive list  of the Direct ive interpreted in your MS? Does this 




WKHLU JXLGDQFH DQG HQIRUFHPHQW DFWLYLW\ ,Q VR GRLQJ WKHUH ZDV DW WLPHV
HYLGHQFH RI DQ H[SDQVLYH DSSURDFK 0RUHRYHU LW VHHPV WKDW IROORZLQJ WKH EDQN
FKDUJHVOLWLJDWLRQWKHJUH\OLVWKDVJDLQHGJUHDWHUSURPLQHQFH7KHUHOHYDQWFDVH





DOWHUQDWLYH EXW WR DFFHSW WKH WHUPV DQG FRQGLWLRQV RI D VWDQGDUG IRUP FRQWUDFW LPSRVHG RQ KLPE\ D



















 7KH UHOHYDQW SURYLVLRQV RI WKH &RQVXPHU 5LJKWV $FW  FDPH LQWR IRUFH RQ  2FWREHU  VHH





 6HH IRU H[DPSOH &0$ µ&RQWUDFW 7HUPV *XLGDQFH *XLGDQFH RQ WKH 8QIDLU 7HUPV 3URYLVLRQV LQ WKH
&RQVXPHU5LJKWV$FW¶&0$SII
6HHIRUH[DPSOH2)7Unfair  Contract Terms Guidance2)7
)RUH[DPSOH LQUHODWLRQWRH[FOXVLRQRU OLPLWDWLRQFODXVHVXQGHUSDUDJUDSKVDERUT 6HH2)7





Office of Fair  Trading v. Abbey Nat ional Plc>@8.6&
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ

ODZ GHPRQVWUDWHV WKH UROH RI LQWHUSUHWDWLRQ RI WKH UHOHYDQW FRQWUDFW WHUPV DV D
SUHFXUVRU WR WKH DSSOLFDWLRQ RI WKH XQIDLUQHVV WHVW ZLWK RU ZLWKRXW UHIHUHQFH WR WKH
LQGLFDWLYH OLVW 7KH QRZ &RXUW RI -XVWLFH RI WKH (8 &-(8 KDV RI FRXUVH
GHYHORSHG D MXULVSUXGHQFH DURXQG WKH µJUH\¶ OLVW 7KXV LQ Nem zet i Fogyasztóvédelm i 
Hatóság v I nvit el Távközlési Zrt WKH(&-QRWHGWKDW
µ,IWKHFRQWHQWRIWKHDQQH[GRHVQRWVXIILFHLQLWVHOIWRHVWDEOLVKDXWRPDWLFDOO\
WKHXQIDLUQDWXUHRID FRQWHVWHG WHUP LW LVQHYHUWKHOHVVDQHVVHQWLDOHOHPHQW
RQZKLFKWKHFRPSHWHQWFRXUWPD\EDVHLWVDVVHVVPHQWDVWRWKHXQIDLUQDWXUH
RIWKDWWHUP¶
7KDW FDVH LQ HIIHFW LQYROYHG D SURYLVLRQ ZKLFK DOORZHG WKH WUDGHU WR YDU\ WKH IHHV
FKDUJHG IRU D VHUYLFH WHOHSKRQH VHUYLFHV ,W WKXV WRXFKHG XSRQ SDUDJUDSKV M
DQG  O RI WKH µJUH\¶ OLVW DV ZHOO DV SDUDJUDSKV E DQG G 7KH (&- DIWHU
UHIHUULQJWR$UWLFOHRIWKH87&'SODLQLQWHOOLJLEOHODQJXDJHUHTXLUHPHQWFRQFOXGHG
µ0RUHRYHUDVLVFOHDUIURPWKHWKUHFLWDOLQWKHSUHDPEOHWRWKH'LUHFWLYHWKH
FRQVXPHU VKRXOG DFWXDOO\ EH JLYHQ DQ RSSRUWXQLW\ WR H[DPLQH DOO WKH WHUPV
DSSHDULQJ LQ WKH *%& DQG WKH FRQVHTXHQFHV RI WKRVH WHUPV )XUWKHU WKH
REOLJDWLRQWRGUDIWWHUPVLQFOHDULQWHOOLJLEOHODQJXDJHLVODLGGRZQLQ$UWLFOH
RI WKH'LUHFWLYH«&RQVHTXHQWO\ LQ WKHDVVHVVPHQWRI WKH µXQIDLU¶ QDWXUH RI D
WHUP ZLWKLQ WKH PHDQLQJ RI $UWLFOH  RI WKH 'LUHFWLYH WKH SRVVLELOLW\ IRU WKH
FRQVXPHU WR IRUHVHH RQ WKH EDVLV RI FOHDU LQWHOOLJLEOH FULWHULD WKH
DPHQGPHQWV E\ D VHOOHU RU VXSSOLHU RI WKH *%& ZLWK UHJDUG WR WKH IHHV
FRQQHFWHGWRWKHVHUYLFHWREHSURYLGHGLVRIIXQGDPHQWDOLPSRUWDQFH¶
7KHUH LV VRPH GRXEW ZKHWKHU RU QRW VRPH RI WKH UHOHYDQW FDVH ODZ LQ WKH 8. LV
VXIILFLHQWO\LQWXQHZLWKWKLVUXOLQJIURPWKH(&-WKHFRQVXPHUEHLQJDEOHWRIRUHVHH
WKHDPHQGPHQWVDOWKRXJKWKDWFDVHODZGLGSUHGDWHWKLV(&-UXOLQJ
 6HH /DZ &RPPLVVLRQ µ8QIDLU 7HUPV LQ &RQVXPHU &RQWUDFWV $GYLFH WR WKH 'HSDUWPHQW IRU %XVLQHVV
,QQRYDWLRQDQG6NLOOV¶DW
6HHIRUH[DPSOHSpreadex Ltd v Cochrane>@(:+&&RPPDW>@
&$SULO
&IPeabody Trust  Governors v Reeve>@(:+&&KDW>@per*DEULHO0RVV4&³,W IROORZV
IURP WKH MXGJPHQW RI WKH (XURSHDQ &RXUW RI -XVWLFH >LQ Freiburger Kommunalbauten GmbH 


















DOWHUXQLODWHUDOO\ WKHFRQGLWLRQVRIDFRQWUDFWRI LQGHWHUPLQDWHGXUDWLRQSURYLGHGWKDWKH LV UHTXLUHGWR
LQIRUPWKHFRQVXPHUZLWKUHDVRQDEOHQRWLFHDQGWKDWWKHFRQVXPHULVIUHHWRGLVVROYHWKHFRQWUDFW«
G6XESDUDJUDSK O LVZLWKRXWKLQGUDQFH WRSULFHLQGH[DWLRQ FODXVHVZKHUH ODZIXO SURYLGHG WKDW WKH
PHWKRGE\ZKLFKSULFHVYDU\LVH[SOLFLWO\GHVFULEHG´
>@>@
,QSDUWLFXODUDu Plessis v. Fontgary Leisure Parks Ltd >@(:&$&LY
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ

3ULRU WR WKH&RQVXPHU5LJKWV$FW WKH /DZ&RPPLVVLRQJDYH IXUWKHUDGYLFH WR
WKH*RYHUQPHQWLQRQWKHUHJXODWLRQRIXQIDLUWHUPVLQFRQVXPHUFRQWUDFWV,Q
WKH/DZ&RPPLVVLRQKDGUHFRPPHQGHGWKHUHZULWLQJRIWKHµJUH\OLVW¶LQFOHDUHU
WHUPV +RZHYHU LQ LWV DGYLFH WR WKH *RYHUQPHQW LQ  DGYLVLQJ DJDLQVW WKLV
FRXUVH RI DFWLRQ QRW OHDVW RQ WKH JURXQGV RI WKH ULVN RI ZURQJO\ LPSOHPHQWLQJ WKH
8&7'7KH&5$GRHVKRZHYHUPDNHVRPHPLQRUDGMXVWPHQWVLQGUDIWLQJWR
WKH µJUH\¶ OLVWIRUH[DPSOHXVLQJWKHWHUPµWUDGHU¶ LQVWHDGRI µVHOOHURUVXSSOLHU¶DQG
WKHUH DUH VRPH DGGLWLRQV WR WKH OLVW 7KH &5$  DOVR SURYLGHG WZR IXUWKHU
LPSRUWDQWFODULILFDWLRQVLWHUPVOLVWHGRQWKHµJUH\¶OLVWZLOOQRWEHH[FOXGHGIURPDQ






SXUHO\LQGLFDWLYHOLVWRIWKH'LUHFWLYH>Note:  I f a black/ grey list  exist s in your 
count ry, key aspects to consider are:  How does the list  work in pract ice? Does it  








RI WKH&5$JLYHV WKH6HFUHWDU\RI6WDWH WKHSRZHUWRDPHQGLQFOXGLQJDGGLQJ
WRWKHµJUH\¶OLVW6HFRQGO\WKH2)7FRPSLOHGDOLVWEDVHGRQLWVH[SHULHQFHRIWHUPV
OLNHO\ WR EH XQIDLU DQG WKLV KDV EHHQ DGRSWHG E\ WKH &0$ $W RQH OHYHO DQG
 6HH + %HDOH HG &KLWW\ RQ &RQWUDFWV QG (GQ 6ZHHW 	 0D[ZHOO /RQGRQ  SDUD 
µ$OWKRXJK WKH &RXUW RI -XVWLFH
V JXLGDQFH LQ I nviteO ZDV JLYHQ LQ WKH FRQWH[W RI D GLIIHUHQW W\SH RI
FRQVXPHUFRQWUDFWDQGDGLIIHUHQWW\SHRIYDULDWLRQFODXVHLWLVVXEPLWWHGWKDWKDGWKH&RXUWRI$SSHDOLQ
Du Plessis v Fontgary Leisure Parks Ltd WKH EHQHILW RI WKH JXLGDQFH JLYHQ E\ WKH &RXUW RI -XVWLFH LQ
I nvitelLWPLJKWKDYHUHDFKHGDGLIIHUHQWFRQFOXVLRQRQWKHIDLUQHVVRIWKHWDULIIUHYLHZFODXVHEHIRUHLWLQ
WKDWFDVH)RUZKLOHWKHFLUFXPVWDQFHVWDNHQLQWRDFFRXQWE\WKH&RXUWRI$SSHDOZRXOGVWLOOKDYHDUJXHG
LQ IDYRXU RI WKH IDLUQHVVRI WKH WHUP LW FRXOG KDYH EHHQDUJXHG WKDW WKH WHUPZKLFKSURYLGHG IRU DQ
LQFUHDVH LQWKHIHHSD\DEOHE\WKHFDUDYDQRZQHUWKHFRQVXPHUKDYLQJUHJDUGWR µDQ\RWKHUUHOHYDQW
IDFWRU¶HYHQWKRXJKLWGHVFULEHVWKHPHWKRGRIYDULDWLRQH[SOLFLWO\GLGQRWDOORZWKHFDUDYDQRZQHUµWR









ZKLFK KDV WKHREMHFW RU HIIHFW RI SHUPLWWLQJ WKH WUDGHU WR GHWHUPLQH WKH FKDUDFWHULVWLFV RI WKH VXEMHFW










DGGLWLRQDO JUH\ OLVW WHUPV LQ UHVSRQVH WR HPHUJLQJ SUDFWLFHV HLWKHU DFURVV PDUNHWV RU ZLWKLQ VSHFLILF
VHFWRUV7KLVH[SHULHQFHVKRXOGEHFDSWXUHGLQDQ\XSGDWHWRWKH8&7'DQGLQRXUYLHZ0HPEHU6WDWHV


















'LUHFWLYHRUWRDOOFRQWUDFWVFRQWDLQLQJWKHVDPHFRQWUDFWWHUP>Key aspects to 
consider are:  I n your count ry, have the effects of court  decisions establishing the 
unfairness of an unfair  term  been extended to all cont racts of the t rader concerned 
or t o the cont ract s of any other t rader containing such a term ? I f so, how does this 
work in pract ice? What  are the im pacts on businesses? I f there are no such effects 
of court  decisions on unfair t erm s:  what  are the effects of this situat ion?@
6 RI WKH &5$  SURYLGHV WKDW DQ XQIDLU WHUP LV QRW ELQGLQJ RQ WKH
FRQVXPHU 6XFK D ILQGLQJ PD\ EURDGO\ DOVR LPSDFW RQ RWKHU FRQVXPHUV HLWKHU
WKURXJK WKHGRFWULQHRISUHFHGHQWRU WKURXJK LWV LPSDFWRQ&0$ IRUPDODQGPRUH
LQIRUPDOHQIRUFHPHQWDFWLYLW\<HWZKHWKHURUQRWDILQGLQJWKDWDSDUWLFXODUWHUPLV
XQIDLULQDGLVSXWHEHWZHHQDFRQVXPHUDQGDWUDGHUVKRXOGLPSDFWPRUHGLUHFWO\RQ
WKH WHUPV LQ OLNH RU VLPLODU FRQWUDFWV LV PRUH GHEDWDEOH 7KH FLUFXPVWDQFHV RI
LQGLYLGXDO FDVHV PD\ GLIIHU PDWHULDOO\ DQG VR D QRQUHEXWWDEOH SUHVXPSWLRQ RI
XQIDLUQHVVLQRWKHUFDVHVLQYROYLQJOLNHRUVLPLODUWHUPVPLJKWEHUHJDUGHGDVµXQIDLU¶
WR WKH WUDGHU <HW VLPLODU FKDOOHQJHV DULVH ZKHQ IRU H[DPSOH WKH &0$ VHHNV D
SUHYHQWDWLYHLQMXQFWLRQ7KH&RXUWRI$SSHDOLQOFT v. Foxtons Ltd 183FRQILUPHGWKDW
















ZKHWKHU DV SURYLGHUV RI JRRGV RU VHUYLFHV RU DV FXVWRPHUV WR NQRZ ZKHWKHU D SDUWLFXODU FODXVH ZLOO












5HJXODWLRQ  RI WKH 87&&5  IROORZLQJ FORVHO\ WKH ODQJXDJH RI $UWLFOH  RI WKH
8&7'SURYLGHG
µ $ VHOOHU RU VXSSOLHU VKDOO HQVXUH WKDW DQ\ ZULWWHQ WHUP RI D FRQWUDFW LV
H[SUHVVHGLQSODLQLQWHOOLJLEOHODQJXDJH
 ,I WKHUH LV GRXEW DERXW WKHPHDQLQJRI DZULWWHQ WHUP WKH LQWHUSUHWDWLRQ
ZKLFK LVPRVW IDYRXUDEOH WR WKHFRQVXPHUVKDOOSUHYDLOEXW WKLV UXOHVKDOOQRW
DSSO\LQSURFHHGLQJVEURXJKWXQGHUUHJXODWLRQ¶
$QXPEHURILVVXHVDURVHLQFRQQHFWLRQZLWK$UWLFOHRIWKH8&7'DQGLWVWUDQVSRVLWLRQ
LQ WKH 8. E\ 5HJXODWLRQ  RI WKH 87&&5  )LUVW GLG WKH UHTXLUHPHQW RI SODLQ
LQWHOOLJLEOH ODQJXDJH H[WHQG WR IRU H[DPSOH OHJLELOLW\ DQG DYDLODELOLW\" 5HFLWDO 
DQGFDVH ODZRIWKHQRZ&-(8VXJJHVWHGWKDWWKLVZDVVR6HFRQGO\ZKDWZHUH
WKHFRQVHTXHQFHVRIDODFNRIWUDQVSDUHQF\EH\RQGLQHIIHFWWKHcont ra proferentem  
UXOHLQ5HJXODWLRQ")RUH[DPSOHFRXOGDODFNRIWUDQVSDUHQF\LWVHOIIRXQGDFODLP
IRUXQIDLUQHVVXQGHU WKH8&7'DVKDVEHHQ VXJJHVWHG LQ VRPH0HPEHU6WDWHV"





LQ UHVSHFW RI FRQWUDFWXDO WHUPV LVPDSSHG LQV µ$ WHUP LV WUDQVSDUHQW IRU WKH
SXUSRVHV RI WKLV 3DUW LI LW LV H[SUHVVHG LQ SODLQ DQG LQWHOOLJLEOH ODQJXDJH DQG LQ WKH
FDVH RI DZULWWHQ WHUP LV OHJLEOH¶ 7KLV VHHPV WR EHWWHUPDS WKH FRQWRXUV RI WKH
8&7' DV LQWHUSUHWHG E\ WKH QRZ &-(8 DOWKRXJK WKH VWDQGDUG WR EH DSSOLHG LQ
DVVHVVLQJWKRVHFRQFHSWVLVQRWDWOHDVWH[SOLFLWO\FOHDULQWKH&5$6HFRQGO\
DOWKRXJK WKH /DZ &RPPLVVLRQ VWRSSHG VKRUW RI UHFRPPHQGLQJ WKDW D ODFN RI
WUDQVSDUHQF\ DOZD\V UHQGHUV WKH WHUP LQ TXHVWLRQ XQIDLU &0$ JXLGDQFH SODFHV
µ,QWKHFDVHRIFRQWUDFWVZKHUHDOORUFHUWDLQWHUPVRIIHUHGWRWKHFRQVXPHUDUHLQZULWLQJWKHVHWHUPV
PXVWDOZD\VEHGUDIWHGLQSODLQLQWHOOLJLEOHODQJXDJH¶
 6HH /DZ &RPPLVVLRQ µ8QIDLU 7HUPV LQ &RQVXPHU &RQWUDFWV $GYLFH WR WKH 'HSDUWPHQW IRU %XVLQHVV











RQ LQMXQFWLRQV IRU WKH SURWHFWLRQ RI FRQVXPHUV¶ LQWHUHVWV2-  / ZKLFKZDV UHSODFHG E\ D
FRGLI\LQJ'LUHFWLYH 'LUHFWLYH(&2-/ VHH/DZ&RPPLVVLRQ µ8QIDLU7HUPV LQ
&RQVXPHU&RQWUDFWV$GYLFHWRWKH'HSDUWPHQWIRU%XVLQHVV,QQRYDWLRQDQG6NLOOV¶DW




&IOffice of Fair  Trading v. Abbey Nat ional Plc>@8.6&
1RWHDOVRVµ,IDWHUPLQDFRQVXPHUFRQWUDFWRUDFRQVXPHUQRWLFHFRXOGKDYHGLIIHUHQWPHDQLQJV
WKHPHDQLQJWKDWLVPRVWIDYRXUDEOHWRWKHFRQVXPHULVWRSUHYDLO¶
 QuaereZKHWKHU WKLV UHYLVHG IRUPXODWLRQ UHIOHFWV WKH IXOO UHDFK RI WKH QRZ &-(8 MXULVSUXGHQFH FI
Kásler v OTP Jelzálogbank Zrt&>@$OO(5&RPPOLQNWRXQGHUVWDQGLQJ 
&I IRUH[DPSOH5:(9HUWULHE$*Y9HUEUDXFKHU]HQWUDOH1RUGUKHLQ:HVWIDOHQH9 & >@
&0/5












SURWHFWLRQ>Note:  Quest ion only relevant  for  MS that  have put  in place extensions 
of applicat ion of UCTD@
7KUHHDVSHFWVRIWKHWUDQVSRVLWLRQRIWKH8&7'LQWKH8.VKRXOGEHKLJKOLJKWHGDWWKLV
SRLQW )LUVW XQOLNH WKH 87&&5  WKH WHVW RI XQIDLUQHVV LQ WKH &5$  LV QRW
OLPLWHG WR LQ HIIHFW VWDQGDUG IRUP FRQWUDFWV 7KH VLJQLILFDQFH RI WKLV VKRXOG QRW
KRZHYHUEHRYHUHVWLPDWHGDVFRQVXPHUVZLOOQRUPDOO\LQIDFWEHGHDOLQJRQVWDQGDUG







7KH &0$ RU RWKHU 5HJXODWRU LV DEOH WR EULQJ DQ DSSOLFDWLRQ IRU DQ LQMXQFWLRQ RU
LQWHUGLFW LQ 6FRWODQG LQ UHODWLRQ WR µWKH XVH SURSRVLQJ RU UHFRPPHQGLQJ¶ RI D
UHOHYDQW WHUP RU QRWLFH 6LJQLILFDQWO\ KRZHYHU WKLV SRZHU H[WHQGV WR WHUPV RU
QRWLFHV ZKLFK DUH SURKLELWHG ZLWKRXW WKH QHHG WR DVVHVV IDLUQHVV ZKLFK UHODWH LQ
SDUWLFXODUWRVHFWLRQVRIWKH$FWZKLFKEURDGO\UHSOLFDWHVRPHRIWKHPRUHSURWHFWLRQ
FRQVXPHUSURYLVLRQVIRUPHUO\IRXQGLQ8&7$







DEOH WKHPVHOYHV WR LGHQWLI\ SDUWLFXODUO\ LQ ORQJHUFRQWUDFWV WHUPVZKLFKDUH LPSRUWDQWRUZKLFKPD\
RSHUDWH WR WKHLU GLVDGYDQWDJH RUZKLFKZRXOG EH OLNHO\ WR VXUSULVH WKHP LI GUDZQ WR WKHLU DWWHQWLRQ´
&0$µ8QIDLUFRQWUDFWWHUPVJXLGDQFH*XLGDQFHRQWKHXQIDLUWHUPVSURYLVLRQVLQ WKH &RQVXPHU






















G VHFWLRQ  EXVLQHVV OLDELOLW\ IRU GHDWK RU SHUVRQDO LQMXU\ UHVXOWLQJ
IURPQHJOLJHQFH¶
7KLV SRZHU DOVR QRZ H[WHQGV WR LQGLYLGXDOO\ QHJRWLDWHG WHUPV DQG WR FRQVXPHU
QRWLFHV QHLWKHU RI ZKLFK ZDV DW OHDVW FOHDUO\ UHTXLUHG E\ WKH 8QIDLU 7HUPV
'LUHFWLYH
7KH SXEOLF HQIRUFHPHQW SURYLVLRQV LQ WKH $FW DUH LQ IDFW SDUW RI WDSHVWU\ RI SXEOLF
HQIRUFHPHQWSURYLVLRQV UHOHYDQW WR WKH UHJXODWLRQRIXQIDLU WHUPV ,QDGGLWLRQ WR WKH
SURYLVLRQVXQGHUWKH$FWLWLVSRVVLEOHWRWDNHSXEOLFHQIRUFHPHQWDFWLRQXQGHU3DUW
RIWKH(QWHUSULVH$FWZKLFKUHODWHVLQSDUWLFXODUWRLQIULQJHPHQWVRI&RPPXQLW\
OHJLVODWLRQ DQG XQGHU WKH &RQVXPHU 3URWHFWLRQ IURP 8QIDLU 7UDGLQJ 5HJXODWLRQV
 7KH ODWHU SURYLVLRQV RU PRUH DFFXUDWHO\ WKH 'LUHFWLYH ZKLFK JDYH ULVH WR
WKRVH 5HJXODWLRQV FDXVH VRPH GLIILFXOW\ LQ UHVSHFW RI WKH QHZ SURYLVLRQV XQGHU WKH
&5$  ZKLFK QHHG WR EH H[SORUHG DW WKLV SRLQW 7KH &RQVXPHU 3URWHFWLRQ IURP
8QIDLU 7UDGLQJ 5HJXODWLRQV  µ&3875 ¶ ODUJHO\ WUDQVSRVH WKH 8QIDLU
&RPPHUFLDO 3UDFWLFHV 'LUHFWLYH LQWR WKH 8. 7KH &3875  ZKLFK UHSODFHG 
HDUOLHU HQDFWPHQWV FORVHO\ IROORZ WKH ZRUGLQJ RI WKH 'LUHFWLYH $ FRPPHUFLDO
SUDFWLFHLVGHILQHGZLGHO\DV
µ«DQ\ DFW RPLVVLRQ FRXUVH RI FRQGXFW UHSUHVHQWDWLRQ RU FRPPHUFLDO
FRPPXQLFDWLRQ LQFOXGLQJ DGYHUWLVLQJ DQG PDUNHWLQJ E\ D WUDGHU ZKLFK LV
GLUHFWO\FRQQHFWHGZLWK WKHSURPRWLRQVDOHRUVXSSO\RIDSURGXFW WRRU IURP
FRQVXPHUVZKHWKHURFFXUULQJEHIRUHGXULQJRUDIWHUDFRPPHUFLDOWUDQVDFWLRQ
LIDQ\LQUHODWLRQWRDSURGXFW¶
0RUHRYHU LQ R v. X Ltd 212 WKH&RXUW RI $SSHDO FRQILUPHG WKDW LVRODWHG LQFLGHQWV FDQ

















SURWHFWLRQ IRU FRQVXPHUV ZKLFK LV LQ DGGLWLRQ WR WKH PLQLPXP SURWHFWLRQ UHTXLUHG E\ WKH 'LUHFWLYH
FRQFHUQHG DQG E VXFK DGGLWLRQDO SURWHFWLRQ LV SHUPLWWHG E\ WKDW 'LUHFWLYH¶ 6 RI WKH &RQVXPHU
5LJKWV$FWHQKDQFHVWKHPHDVXUHVWKDWFDQEHWDNHQXQGHU3DUWRIWKH(QWHUSULVH$FWDQG
LQFOXGHVµDPHDVXUHVRIIHULQJFRPSHQVDWLRQRURWKHUUHGUHVVWRFRQVXPHUVZKRKDYHVXIIHUHGORVVDVD

















DV DQ XQIDLU FRPPHUFLDO SUDFWLFH XQGHU WKH &3875  DQG WKHUHIRUH DWWUDFW WKH
SXEOLFHQIRUFHPHQWUHJLPHXQGHUWKRVH5HJXODWLRQV7KHGLIILFXOW\LVWKDWWKH8QIDLU
&RPPHUFLDO3UDFWLFHV'LUHFWLYHZDVDPD[LPXPKDUPRQLVDWLRQGLUHFWLYHDQGWKHUHIRUH




IDOO IRXO RI WKH PD[LPXP KDUPRQLVDWLRQ FODXVH LQ WKH 8QIDLU &RPPHUFLDO 3UDFWLFHV
'LUHFWLYH )RU H[DPSOH VRPH WHUPV HJ WKRVH PHQWLRQHG LQ 6FKHGXOH  SDUD
 DUHDOZD\VSURKLELWHGDQGPDGH VXEMHFW WRSXEOLF HQIRUFHPHQWXQGHU WKH&5$
7KLVLVVRZKHWKHURUQRWDQXQIDLUFRPPHUFLDOSUDFWLFHKDVEHHQHVWDEOLVKHGIRU
WKHSXUSRVHVRIWKH&3875,QRWKHUZRUGVWKHSURWHFWLRQH[WHQGVEH\RQGERWK
GLUHFWLYHV DQG DUJXDEO\ FRQIOLFWV ZLWK WKH PD[LPXP KDUPRQLVDWLRQ QDWXUH RI WKH
8QIDLU &RPPHUFLDO 3UDFWLFHV 'LUHFWLYH ± DQ H[DPSOH SHUKDSV RI WKH XQLQWHQGHG
FRQVHTXHQFHVRIWKLVFRQVROLGDWLRQ
)LQDOO\WKH&5$SURYLGHV
µ $ WHUP RI D FRQVXPHU FRQWUDFW PD\ QRW EH DVVHVVHG IRU IDLUQHVV XQGHU
VHFWLRQWRWKHH[WHQWWKDW²
DLWVSHFLILHVWKHPDLQVXEMHFWPDWWHURIWKHFRQWUDFWRU
E WKH DVVHVVPHQW LV RI WKH DSSURSULDWHQHVV RI WKH SULFH SD\DEOH XQGHU WKH





OHDVWWZRUHVSHFWVVEDSSHDUVWRUHLQIRUFHDVSHFWVRIOffice of Fair Trading v. 
Abbey Nat ional Plc)LUVWVVWDWHVWKDWµ>V@XEVHFWLRQH[FOXGHVDWHUPIURP
DQDVVHVVPHQWXQGHUVHFWLRQRQO\LILWLVWUDQVSDUHQWDQGSURPLQHQW¶ZKLFKFKLPHV
ZLWKWKHDQDO\VLVRIOffice of Fair Trading v. FoxtonsE\WKH6XSUHPH&RXUWLQOffice 
of Fair Trading v. Abbey Nat ional Plc 6HFRQGO\ VE FOHDUO\ LQFOLQHV WR /RUG
:DONHU¶V YLHZ WKDW RQO\ m onetary SD\PHQW WHUPV DUH FDXJKW E\ $UWLFOH  RI WKH
'LUHFWLYH<HWWKHELJJHULVVXHLVZKHWKHUWKHFRQWURYHUVLDOUHDGLQJRIWKHH[FOXVLRQV
IURPWKHWHVWRIXQIDLUQHVV$UWLFOHRIWKH'LUHFWLYHE\WKH6XSUHPH&RXUWLQOffice 









 RI WKH 8QIDLU &RPPHUFLDO 3UDFWLFHV 'LUHFWLYH µ'LUHFWLYH LV ZLWKRXW SUHMXGLFH WR LQGLYLGXDO DFWLRQV
EURXJKWE\WKRVHZKRKDYHEHHQKDUPHGE\DQXQIDLUFRPPHUFLDOSUDFWLFH,WLVDOVRZLWKRXWSUHMXGLFHWR
&RPPXQLW\DQGQDWLRQDOUXOHVRQFRQWUDFW ODZRQ LQWHOOHFWXDOSURSHUW\ULJKWVRQWKHKHDOWKDQGVDIHW\
DVSHFWV RI SURGXFWV RQ FRQGLWLRQV RI HVWDEOLVKPHQW DQG DXWKRULVDWLRQ UHJLPHV LQFOXGLQJ WKRVH UXOHV







2Q WKH RQH KDQG WKH OHJLVODWLYH KLVWRU\ RI V VXJJHVWV DQ LQWHQWLRQ WKDW VXFK DQ
DSSURDFK VKRXOG EH UHWDLQHG 0RUH VSHFLILFDOO\ V FDQ EH WUDFHG EDFN WR WKH /DZ
&RPPLVVLRQ¶VDGYLFHWKDWWKHLVVXHVVXUURXQGLQJWKHLPSDFWRIOffice of Fair Trading v.  
Abbey Nat ional Plc FRXOG EH GHDOW ZLWK E\ WKH XVH RI WUDQVSDUHQF\ DQG SURPLQHQFH




ZKLFK FRQVXPHUV WDNH LQWR DFFRXQW LQ WKHLU GHFLVLRQ WR EX\ WKH SURGXFW DQG
WKRVHZKLFKEHFRPHORVWLQVPDOOSULQW7KHHPSKDVLVRQSURPLQHQFHKRZHYHU
RIIHUV D SUDFWLFDO ZD\ RI GLVWLQJXLVKLQJ EHWZHHQ D KHDGOLQH SULFH DQG RWKHU
FKDUJHV,WDOVRHPSKDVLVHVWKDWZKHWKHUDWHUPLVH[HPSWLVZLWKLQWKHFRQWURO
RIWKHWUDGHU¶





LW FRXOGEHRYHUWXUQHGE\ WKH&RXUWRI -XVWLFHRI WKH(XURSHDQ8QLRQ &-(8
7KH*HUPDQ)HGHUDO6XSUHPH&RXUWWDNHVDGLIIHUHQWYLHZRQWKH87'DQGKDV
UHYLHZHGDQFLOODU\EDQNFKDUJHVIRUIDLUQHVV>«@,QDZRUOGRISULFHFRPSDULVRQ
ZHEVLWHV WKHUH LV LQFUHDVLQJ SUHVVXUH RQ WUDGHUV WR DGYHUWLVH ORZ KHDGOLQH
SULFHVZKLOVWHDUQLQJ WKHLUSURILWV WKURXJKRWKHUFKDUJHV*LYHQ WKLVSRWHQWLDO




,W IDFHV WKH VXEVWDQWLDO FRVWV RI OLWLJDWLRQ WKH UHSXWDWLRQDO GDPDJH WR LWV





,QGHHG VXEVHTXHQW MXGJPHQWV RI WKH &-(8 KDYH FDVW PRUH VXVSLFLRQ RQ WKH
DSSURSULDWHQHVV RI WKH DSSURDFK LQ Office of Fair Trading v. Abbey Nat ional Plc )RU
H[DPSOHLQKásler v. OTP Jelzálogbank Zrt  WKH&-(8LQWKHFRQWH[WRIDFRQVXPHU
FUHGLW DJUHHPHQW KHOG WKDW D WHUP ZKLFK SURYLGHG WKH H[FKDQJH UDWH IRU WKH
UHSD\PHQWRIDORDQLQDIRUHLJQFXUUHQF\FRXOGEHDVVHVVHGIRUXQIDLUQHVV
µLQ VR IDU DV LW FRQWDLQV D SHFXQLDU\ REOLJDWLRQ IRU WKH FRQVXPHU WR SD\ LQ
UHSD\PHQW LQVWDOPHQWVRI WKH ORDQ WKHGLIIHUHQFHEHWZHHQ WKHVHOOLQJ UDWHRI
H[FKDQJHDQGWKHEX\LQJUDWHRIH[FKDQJHRIWKHIRUHLJQFXUUHQF\FDQQRWEH
FRQVLGHUHG DV µUHPXQHUDWLRQ




FRPSDUHWKHDSSURDFKRIWKH&-(8LQKásler v. OTP Jelzálogbank Zrt ZLWKWKHDSSURDFK

















RI VE RI WKH  $FW IROORZLQJ WKH SULQFLSOH RI WKH FRQIRUPLQJ
LQWHUSUHWDWLRQRI8.OHJLVODWLRQLPSOHPHQWLQJ(8GLUHFWLYHVWKRXJKWKHGLIILFXOW\
LQGRLQJVRZRXOGEHZKHWKHU WKH(QJOLVKFRXUWZRXOGFRQVLGHU WKLV µSRVVLEOH¶





WKH\ DGG GLVSURSRUWLRQDWH FRPSOH[LW\ DQG XQFHUWDLQW\ WR WKH UHJLPH DQG VKRXOG EH





WHUPLVQRWELQGLQJ>Key aspects to consider are:  How does this sanct ion work in 
pract ice? Does it  help consum ers? Do the nat ional court s take up the act ive role 
im posed by the Court  of Just ice ( invoking unfairness ex officio, taking m easures of 
inst ruct ion)? I s it  sufficient  to have CJEU guidance in this regard? I s there 
adm inist rat ive rem edy in this area for  consum ers?@
$VQRWHGDERYHVRIWKH&5$SURYLGHVWKDWDQXQIDLUWHUPLVQRWELQGLQJ
RQWKHFRQVXPHU$VLVZHOONQRZQWKHQRZ&-(8SODFHGDGXW\RQQDWLRQDOFRXUWV










7KHVH LQFOXGH WKH FROOHFWLRQDQGSD\PHQWRI FKHTXHV RWKHUPRQH\ WUDQVPLVVLRQ VHUYLFHV IDFLOLWLHV IRU
FDVKGLVWULEXWLRQPDLQO\E\$70PDFKLQHVHLWKHUDWPDQQHGEUDQFKHVRUHOVHZKHUHDQGWKHSURYLVLRQRI
VWDWHPHQWVLQSULQWHGRUHOHFWURQLFIRUP¶Office of Fair  Trading v. Abbey Nat ional Plc>@8.6&DW
>@per /RUG:DONHU 6HHDOVRMatei and another v SC Volksbank România SA &>@
:/5
+%HDOHHG&KLWW\RQ&RQWUDFWVQG(GQ6ZHHW	0D[ZHOO/RQGRQSDUD
6HHIRUH[DPSOHPannon GSM Zrt v Erzsé bet  Sust ikné Györfi&>@(&5,
7KLVZDVSDUWLFXODUO\WKHFDVHLQOffice of Fair  Trading v. Abbey Nat ional Plc>@8.6&
 6HH /DZ &RPPLVVLRQ µ8QIDLU 7HUPV LQ &RQVXPHU &RQWUDFWV $GYLFH WR WKH 'HSDUWPHQW IRU %XVLQHVV
,QQRYDWLRQDQG6NLOOV¶DWµ:HWKLQNWKDWLWZRXOGEHKHOSIXOWRKDYHDQH[SUHVVVWDWHPHQWLQ
OHJLVODWLRQVSHOOLQJRXWWKHHIIHFWRIWKH&-(8FDVHODZ$OWKRXJKWKLVLVDOUHDG\WKHODZZHWKLQNWKDWLW
















,Q DGGLWLRQ WR FODULI\LQJ VRPH RI WKH LVVXHV PHQWLRQHG DERYH VRPH RI ZKLFK VWHP
IURPDODFNRIFODULW\LQWKHDLPVRIWKH8&7'LWVHOIWZRIDFWRUVQHHGKLJKOLJKWLQJ
)LUVW LW FDQ EH DUJXHG WKDW WKH UHJXODWLRQ RI XQIDLU WHUPV UHTXLUHV D PXOWL
GLPHQVLRQDO DSSURDFK LQFOXGLQJ IRU H[DPSOH D FRQVLGHUDWLRQ RI WKH UROH VWDQGDUG
LQGXVWU\WHUPVFDQDQGFRXOGSOD\LQWKLVFRQWH[W0RUHRYHU:KLFK" KDYHDUJXHG
µ7KLVDVVHVVPHQWRI WKH µJRRG IDLWK¶ FDYHDWKDVHVVHQWLDOO\ VWULSSHG WKHXQIDLU
WHUPVSURWHFWLRQVRIDQ\PHDQLQJIXODSSOLFDWLRQLQWKH8.7KLVLVQRWZKDWZDV
LQWHQGHGZKHQWKH8&7'ZDVGUDIWHG,QRXUYLHZHLWKHU
x WHUPV WKDW FUHDWH D VLJQLILFDQW LPEDODQFH LQ WKH SDUWLHV¶ ULJKWV DQG
REOLJDWLRQV WR WKH GHWULPHQW RI WKH FRQVXPHU VKRXOG EH XQIDLU DQG
XQHQIRUFHDEOHZKHWKHU RU QRW WKH WUDGHU LPSRVHG WKRVH WHUPV µLQ JRRG
IDLWK¶RU
x WKH PHDQLQJ RI µJRRG IDLWK¶ PXVW EH PDGH FOHDU RQ WKH IDFH RI WKH
'LUHFWLYH VR WKDW LW FDQQRW EH XVHG DV D ORRSKROH WR XQGHUPLQH WKH
SXUSRVHDQGHIIHFWRIWKH8&7'LQSUDFWLFH¶
6HFRQGO\ LI WKH UHJXODWLRQ GRHV LPSDFW RQ FRQVXPHU FRQILGHQFH IXUWKHU WKRXJKW
SHUKDSVQHHGVWREHJLYHQWRVWUDWHJLHVWRGLVVHPLQDWHFRQVXPHUULJKWVSURWHFWLRQVLQ
WKLV UHJDUG 7KH 8. (XURSHDQ &RQVXPHU &HQWUH DOVR QRWHG µ>7KHUH DUH@«
>V@XIILFLHQW OHJDO SURYLVLRQV LQ SODFH ZLWKLQ D QXPEHU RI ODZV ,Q VRPH FDVHV PRUH








GLVSDULWLHVKDYHDQLPSDFWRQFURVVERUGHUWUDGH>Key aspects to consider are:  Do 
nat ional differences in t he applicat ion/ im plem entat ion of the Direct ive play a role 
for  businesses? Have these differences led to changes in their business st rategy? 
Have these differences caused problem s?] 
%\ZD\RIEDFNJURXQG WZRSRLQWV VKRXOGEHKLJKOLJKWHG)LUVWXQGHU WKH&5$
WKHWHVWRIXQIDLUQHVVLVVHWRXWLQUHDVRQDEO\IDPLOLDUWHUPVLQV
µ$WHUPLVXQIDLU LIFRQWUDU\WRWKHUHTXLUHPHQWRIJRRG IDLWK LWFDXVHVD
VLJQLILFDQWLPEDODQFHLQWKHSDUWLHV¶ULJKWVDQGREOLJDWLRQVXQGHUWKHFRQWUDFWWR
WKHGHWULPHQWRIWKHFRQVXPHU¶
6HHJHQHUDOO\ -'HYHQQH\ µ*RUGLDQ.QRWV LQ(XURSHDQLVHG3ULYDWH/DZ8QIDLU7HUPV%DQN&KDUJHV
DQG3ROLWLFDO&RPSURPLVHV¶>@1,/4
 -'HYHQQH\	0.HQQ\ µ7KH5HJXODWLRQRI8QIDLU7HUPV LQ1RQ3URIHVVLRQDO6XUHW\VKLS$JUHHPHQWV
/HVVRQV IRU WKH:LGHU(8+DUPRQLVDWLRQ$JHQGD¶ LQ.)DLUZHDWKHU32
6KHDDQG5*UDQWDPHGV
Credit , Consumer and the Law:  After the Global Storm LQSUHVV$VKJDWH
&6FRWW	-%ODFNCranston’s Consumers and the LawUGHGQ%XWWHUZRUWKVDWSS
&I
&I&I,5DPVD\Consumer Law and Policy:  Text  and Mater ials on Regulat ing Consumer Market  QG
(GQ+DUW3XEOLVKLQJDWS
5HJXODWLRQSUHYLRXVO\SURYLGHGµ$FRQWUDFWXDOWHUPZKLFKKDVQRWEHHQLQGLYLGXDOO\QHJRWLDWHGVKDOO





8QGHU WKH 87&&5  WKHUH ZDV HYLGHQFH RI VRPH GLIIHUHQFHV LQ DSSURDFK E\ WKH
FRXUWV LQ UHVSHFW RI WKH LQWHUUHODWLRQVKLS EHWZHHQ WKH FRQVWLWXHQW HOHPHQWV RI WKH
XQIDLUQHVVWHVWDQGLQGHHGWKHUHZDVDTXHVWLRQPDUNDVWRZKHWKHURUQRWVRPHRI
WKH DSSURDFKHV DGRSWHG ZHUH FRQVLVWHQW ZLWK WKH FDVH ODZ RI WKH QRZ &-(8





(8 WKH DSSOLFDWLRQ PD\ EH GLIIHUHQW DV D UHVXOW RI ORFDO FRQVLGHUDWLRQV 7R VRPH
H[WHQW WKLVZDV UHFRJQLVHG LQFreiburger Kom m unalbauten Gm bH Baugesellschaft  & 
Co. KG v. Ludger Hofstet ter and Ulr ike Hofstet ter 241ZKHUHWKHQRZ&-(8QRWHGWKDW
LWµPD\LQWHUSUHWJHQHUDOFULWHULDXVHGE\WKH&RPPXQLW\OHJLVODWLRQLQRUGHUWRGHILQH
WKH FRQFHSWRI XQIDLU WHUPV+RZHYHU LW VKRXOGQRW UXOHRQ WKHDSSOLFDWLRQRI WKHVH
JHQHUDOFULWHULDWRDSDUWLFXODUWHUP¶0RUHVSHFLILFDOO\WKLVLVVXHFDQEHLOOXVWUDWHG






7KXV LQ UK Housing Alliance (North West )  Ltd v Francis244 WKH QRQKDUPRQLVHG
SURWHFWLRQ WKDW FRXOG EH RIIHUHG E\ FRXUWV LQ (QJODQG DQG :DOHV LQ SRVVHVVLRQ
SURFHHGLQJVFRQWULEXWHGWRDILQGLQJWKDWDWHUPLQDVDOHDQGOHDVHEDFNDUUDQJHPHQW
ZDV QRW XQIDLU XQGHU WKH 8QIDLU 7HUPV LQ &RQVXPHU &RQWUDFWV 5HJXODWLRQV 









 6HH IRU H[DPSOH WKH GLIIHULQJ QXDQFHV RI /RUG %LQJKDP DQG /RUG 6WH\Q LQ Director General of Fair 
Trading v First  Nat ional Bank Plc>@8.+//RUG%LQJKDPDW>@DSSHDUHGWRYLHZµJRRGIDLWK¶
DVFRQFHUQHGZLWKSURFHGXUDOIDLUQHVVZKHUHDV/RUG6WH\QDW>@>@DSSHDUHGWRYLHZJRRGIDLWKDV
FRQFHUQHGZLWKSURFHGXUDODQGVXEVWDQWLYHIDLUQHVVCf. West  v I an Finlay & Associates >@(:&$&LY





ZLWK WKHFRQVXPHU FRXOG UHDVRQDEO\DVVXPH WKDW WKHFRQVXPHUZRXOGKDYHDJUHHG WRVXFKD WHUP LQ
LQGLYLGXDO FRQWUDFW QHJRWLDWLRQV¶ Aziz v Caixa d'Estalv is de Catalunya, Tarragona i Manresa 
(Catalunyacaixa) &>@&0/5
 µ7KH IDLUQHVV WHVW WKXV LQFOXGHVWKH IROORZLQJPDLQHOHPHQWVVLJQLILFDQW LPEDODQFHWR WKHGHWULPHQWRI
WKHFRQVXPHUDQGJRRGIDLWK,WPXVWKRZHYHUEHHPSKDVLVHGWKDWWKHRYHUDOOUHTXLUHPHQWLVDXQLWDU\
RQH ± WKH TXHVWLRQ LV ZKHWKHU D WHUP LV XQIDLU« $ ULJLG DSSURDFK WR DVVHVVLQJ IDLUQHVV LQYROYLQJ DQ
DUWLILFLDOH[HUFLVHEURNHQ LQWRVHSDUDWHSDUWV LVQRWDSSURSULDWH¶&0$Unfair  cont ract  terms guidance:  
Guidance on the unfair  terms provisions in the Consumer Rights Act  2015-XO\SDUD
>@(&5,
$W>@
Report  on Direct ive 93/ 13/ EEC on unfair terms in Consumer Contracts>&RPILQDO@DWS
>@(:&$&LY
6HHIRUH[DPSOH5+DOVRQDQG'&DPSEHOO µ+DUPRQLVDWLRQDQGLWV'LVFRQWHQWV$7UDQVDFWLRQ&RVWV





















W\LQJ EXVLQHVVHV LQWR OHQJWK\ QRWLFH SHULRGV  FKDUJLQJ KLJK HDUO\
WHUPLQDWLRQIHHVDQGFRQFHDOLQJGHWDLOVLQVPDOOSULQW
x 7ZR LQ ILYH  UHVSRQGHQWV VDLG WKH\ IHOW SRZHUOHVV WR GR DQ\WKLQJ
DERXW XQIDLU FRQWUDFW WHUPV EHFDXVH WKH VXSSOLHU ZDV WRR LPSRUWDQW RU
SRZHUIXOWRFKDOOHQJH
x  SHU FHQW VDLG WKDW WKH FRQWUDFW WHUPV WKDW PRVW QHJDWLYHO\ DIIHFWHG
WKHLU EXVLQHVV FDPH IURP D FRQWUDFW ZLWK D VXSSOLHU RI HQHUJ\
FRPPXQLFDWLRQVRUILQDQFLDOVHUYLFHV¶
+RZHYHU WKH )HGHUDWLRQ RI 6PDOO %XVLQHVVHV GRHV QRW QHFHVVDULO\ HQGRUVH
VWUHQJWKHQLQJ WKH SRVLWLRQ RI 60(V LQ UHODWLRQ WR XQIDLU WHUPV LQ WKLV FRQWH[W µ)6%
FRQVLGHUVWKLVWREHDFRPSOLFDWHGDUHD&RQVLGHUDEOHQXDQFHLVQHHGHGUHDQ\SROLF\
DFWLRQ )6% GRQ




GLJLWDO FRQVXPHU ULJKWV DQG WKH SXUFKDVH RI JRRGV RQOLQH 7KHUH DUH SRWHQWLDOO\ ELJ
GRZQVLGHVWREOXQWPHDVXUHVZKLFKZLOOGDPDJHWKHIOH[LELOLW\DQGRWKHUEHQHILWVWKDW






SDUWLFXODUO\ WKRVH WKDW FDQ EH FRQVLGHUHG TXDVLFRQVXPHUV EHFDXVH RI WKHLU
YXOQHUDELOLW\ LQWKHPDUNHW7KHVXSSRUWFDPH IURPPDQ\VHFWRUVRI LQGXVWU\
ODZ ILUPV WKH)LQDQFLDO0DUNHWV /DZ&RPPLWWHHDQGRWKHUV 7KHSURYLVRZDV
WKDWWKHUHJLPHVKRXOGQRWDSSO\WRVPDOOEXVLQHVVHVRSHUDWLQJLQWKHILQDQFLDO
6HH/DZ&RPPLVVLRQUnfair  Terms in Contracts,/DZ&RP1R
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ

VHFWRU VLQFH WKHVH DUH RIWHQ KLJKO\ VRSKLVWLFDWHG RU WR EXVLQHVVHV FORVHO\
DVVRFLDWHGZLWKODUJHUILUPVRUFRPSDQLHV¶
,W LV PRUH GLIILFXOW WR PDNH WKH FDVH LQ WKH 8. LQ UHODWLRQ WR EXVLQHVV FRQWUDFWV
JHQHUDOO\2QHGLIILFXOW\ LVRIFRXUVHKRZWRDSSURSULDWHO\DQGZRUNDEO\GHILQHD
VPDOOEXVLQHVV7KHSURYLVLRQVSURYLGLQJSURWHFWLRQDJDLQVWµXQIDLU¶WHUPVLQWKH&5$
 GR QRW DSSO\ WR DQ\ EXVLQHVVHV DQG LQ FRQWUDVW ZLWK WKH SUHYLRXV SRVLWLRQ







$OWKRXJK LW LV SRVVLEOH WR DUJXH WKDW D GLIIHUHQW V\VWHP RI SURWHFWLRQ PLJKW EH
DSSURSULDWHIRU%%WUDQVDFWLRQVLWPD\EHPRUHVWUDLJKWIRUZDUGSDUWLFXODUO\LIWKH
SURWHFWLRQLVRQO\H[WHQGHGWRVPDOOEXVLQHVVHVWRXVHWKHVDPHV\VWHPRISURWHFWLRQ
ZLWK WKH ULGHU WKDW WKH IDFW WKDW WKH %% RU PRUH DFFXUDWHO\ EXVLQHVV WR VPDOO
EXVLQHVV%6%FRQWH[WRI WKHWUDQVDFWLRQLVWREHWDNHQ LQWRDFFRXQW7KH
UHFRPPHQGDWLRQV RI WKH /DZ &RPPLVVLRQ DOVR VXSSRUWHG WKH H[WHQVLRQ RI SXEOLF
HQIRUFHPHQW WR WKLV FRQWH[WDOWKRXJK LWQRWHGGLIILFXOWLHVZLWK IXQGLQJ IRU VXFKDQ
H[WHQVLRQ

 I bid DW  7KH VXSSRUW ZDV QRW KRZHYHU XQLYHUVDO µ7KH &%, PDLQWDLQHG WKDW JLYLQJ DGGLWLRQDO
SURWHFWLRQWRVPDOOEXVLQHVVHVZRXOGPDNHLWULVNLHUWRFRQWUDFWZLWKWKHPDQGFRQVHTXHQWO\ZRXOGZRUN
DJDLQVWWKHLULQWHUHVWV7KLVLVDQLPSRUWDQWSRLQW+RZHYHULWZDVWKHILUPYLHZRIWKHUHSUHVHQWDWLYHVRI
VPDOOEXVLQHVVHVZKRUHVSRQGHG±DQG LQSDUWLFXODU WKH)HGHUDWLRQRI6PDOO%XVLQHVVHV± WKDWJUHDWHU
SURWHFWLRQLVYHU\PXFKQHHGHG,WDSSHDUVWKDWVPDOOEXVLQHVVHVPD\SUHIHUDUHGXFWLRQLQWKHULVNVWKH\
IDFH HYHQ DW WKH SRVVLEOH FRVW RI VRPH ORVV RI EXVLQHVV¶ ibid DW   &I %,6 µ3URWHFWLRQ RI 6PDOO
%XVLQHVVHVZKHQ3XUFKDVLQJ*RRGVDQG6HUYLFHV&DOOIRU(YLGHQFH¶%,6
 6HH /DZ&RPPLVVLRQUnfair  Terms in Contracts, /DZ&RP1R  DWII &I DOVR /DZ
&RPPLVVLRQ µ$Q 2SWLRQDO &RPPRQ (XURSHDQ 6DOHV /DZ $GYDQWDJHV DQG 3UREOHPV $GYLFH WR WKH 8.
*RYHUQPHQW¶1RYHPEHU
6HH/DZ&RPPLVVLRQUnfair  Terms in Contracts,/DZ&RP1RDWII
$OWKRXJKFI$UELWUDWLRQ$FWV




&I IRU H[DPSOH& YRQ%DU DQG(&OLYHPrinciples, Definit ions and Model Rules of European Pr ivate 
Law:  Draft  Common Frame of Reference (DCFR) 6HOOLHU0XQLFKDQGWKHGLVFXVVLRQLQ3+HOOZHJH
	/0LOOHUµ&RQWURORI6WDQGDUG&RQWUDFW7HUPV¶LQ*'DQQHPDQQ	69RJHQDXHUThe Common Frame 
of Reference for European Contract  Law and its I nteract ion with English and German Law 2[IRUG
8QLYHUVLW\3UHVV
1RWH$UWLFOHRI WKH8&7' µ:LWKRXWSUHMXGLFH WR$UWLFOH WKHXQIDLUQHVVRIDFRQWUDFWXDO WHUP




6HH/DZ&RPPLVVLRQUnfair  Terms in Contracts,/DZ&RP1RDW
 µ:HDFFHSWWKHVHVXEPLVVLRQVDQGZHZRXOGOLNHWRUHFRPPHQGWKLVH[WHQVLRQ+RZHYHURXUHQTXLULHV
LQWRWKHSUDFWLFDO LPSOHPHQWDWLRQRIVXFKDVFKHPHKDYHOHGWRGRXEWVRYHUZKHWKHUWKHUHDUHVXLWDEOH
HQIRUFHPHQW ERGLHV FDSDEOH RIPHHWLQJ WKH FRVW DQG ZLOOLQJ WR GR VR ,Q SDUWLFXODU WKH 2IILFH RI )DLU
7UDGLQJKDVLQGLFDWHGWKDWLWZRXOGQRWEHZLOOLQJWRWDNHRQWKHUROHRISROLFLQJVPDOOEXVLQHVVFRQWUDFWV
,QVKRUW WKHUHDSSHDU WREHQRERGLHVZKLFKFXUUHQWO\KDYHWKHUHVRXUFHVHIIHFWLYHO\ WRFDUU\RXW WKLV
UROH:HKDYHQRWWKHUHIRUHPDGHSURYLVLRQLQWKH'UDIW%LOOIRUDSUHYHQWLYHSRZHUVUHJLPHLQUHVSHFWRI







7KH  UHFRPPHQGDWLRQ RI WKH /DZ &RPPLVVLRQ WR LQ EURDG WHUPV H[WHQG WKH
WKHQ 87&&5  SURWHFWLRQ WR VPDOO EXVLQHVVHV DOVR LQFOXGHG D UHFRPPHQGDWLRQ
QRWWRH[WHQGWKHSURWHFWLRQDIIRUGHGWRVPDOOEXVLQHVVHVLQUHVSHFWRIXQIDLUWHUPVWR
QHJRWLDWHG WHUPV QRW OHDVW DV LW VHHPHG WKHUH ZDV OLWWOH DSSHWLWH IRU VXFK DQ








ZRXOG EH UHJDUGHG DV µXQIDLU¶ $ PRUH GLIILFXOW TXHVWLRQ LV ZKHWKHU WHUPV ZKLFK
H[FOXGH OLDELOLW\ IRU EUHDFK RI VWDWXWRU\ LPSOLHG WHUPV HJ VV RI WKH 6DOH RI
*RRGV $FW  VKRXOG EH SURKLELWHG E\ DQDORJ\ WR WKH SURYLVLRQV SUHYHQWLQJ
H[FOXVLRQ RI DQDORJRXV WHUPV LQ FRQVXPHU FRQWUDFWV XQGHU WKH &5$  2Q
EDODQFHLQWKHOLJKWRIWKHPDQ\GLIIHUHQWW\SHVRIVPDOOEXVLQHVVHVLWFDQEHDUJXHG






)URP D 8. SHUVSHFWLYH WKLV PD\ QRW EH WRR FRQWURYHUVLDO JLYHQ IRU H[DPSOH






$V QRWHG DERYH WKH LPSDFW RI KDUPRQLVHG ODZ RQ FURVVERUGHU WUDGH LV NHHQO\
FRQWHVWHG0XFKZLOORIFRXUVHGHSHQGRQWKHPHULWVRIWKHUHOHYDQWUXOHVVHOHFWHG
+RZHYHUDVKLQWHGDWDERYH WKHUHVHHPVWREHPRUHRIDFDVH LQ UHODWLRQ WRVPDOO
EXVLQHVVHVJLYHQWKDWVXFKEXVLQHVVPD\QRWKDYHDFFHVVWRDSSURSULDWHOHJDODGYLFH
HWF
6HH/DZ&RPPLVVLRQUnfair  Terms in Contracts,/DZ&RP1RDW







&IIRUH[DPSOHHoughton v. Trafalgar I nsurance Co>@4%





























7KH ,' KDV EHHQ WUDQVSRVHG LQ WKH 8. LQ IDLUO\ FRPSOH[ WHUPV E\ 3DUW  RI WKH
(QWHUSULVH $FW  3DUW  GLVWLQJXLVKHV EHWZHHQ µGRPHVWLF LQIULQJHPHQWV¶ DQG














DQG FRQVLVWV RI DQ\ RI WKH IROORZLQJ² D D FRQWUDYHQWLRQ RI DQ HQDFWPHQW ZKLFK LPSRVHV D GXW\
SURKLELWLRQ RU UHVWULFWLRQ HQIRUFHDEOH E\ FULPLQDO SURFHHGLQJV E DQ DFW GRQH RU RPLVVLRQ PDGH LQ
EUHDFK RI FRQWUDFW F DQ DFW GRQH RU RPLVVLRQPDGH LQ EUHDFK RI D QRQFRQWUDFWXDO GXW\ RZHG WR D
SHUVRQ E\ YLUWXH RI DQ HQDFWPHQW RU UXOH RI ODZ DQG HQIRUFHDEOH E\ FLYLO SURFHHGLQJV G DQ DFW RU
RPLVVLRQ LQ UHVSHFW RI ZKLFK DQ HQDFWPHQW SURYLGHV IRU D UHPHG\ RU VDQFWLRQ HQIRUFHDEOH E\ FLYLO
SURFHHGLQJV H DQ DFW GRQH RU RPLVVLRQPDGHE\ D SHUVRQ VXSSO\LQJRU VHHNLQJ WR VXSSO\JRRGV RU
VHUYLFHVDVDUHVXOWRIZKLFKDQDJUHHPHQWRUVHFXULW\UHODWLQJWRWKHVXSSO\LVYRLGRUXQHQIRUFHDEOHWR
DQ\H[WHQWIDQDFWRURPLVVLRQE\ZKLFKDSHUVRQVXSSO\LQJRUVHHNLQJWRVXSSO\JRRGVRUVHUYLFHV
SXUSRUWV RU DWWHPSWV WR H[HUFLVH D ULJKW RU UHPHG\ UHODWLQJ WR WKH VXSSO\ LQ FLUFXPVWDQFHVZKHUH WKH
H[HUFLVHRIWKHULJKWRUUHPHG\LVUHVWULFWHGRUH[FOXGHGXQGHURUE\YLUWXHRIDQHQDFWPHQWJDQDFWRU




LQWHUHVWV RI FRQVXPHUV DQG ZKLFK²D FRQWUDYHQHV D OLVWHG 'LUHFWLYH DV JLYHQ HIIHFW E\ WKH ODZV
UHJXODWLRQV RU DGPLQLVWUDWLYH SURYLVLRQV RI DQ (($ 6WDWH E FRQWUDYHQHV VXFK ODZV UHJXODWLRQV RU
DGPLQLVWUDWLYH SURYLVLRQV ZKLFK SURYLGH DGGLWLRQDO SHUPLWWHG SURWHFWLRQV F FRQWUDYHQHV D OLVWHG
5HJXODWLRQRUGFRQWUDYHQHVDQ\ODZVUHJXODWLRQVRUDGPLQLVWUDWLYHSURYLVLRQVRIDQ(($6WDWHZKLFK
JLYHHIIHFWWRDOLVWHG5HJXODWLRQ7KHODZVUHJXODWLRQVRUDGPLQLVWUDWLYHSURYLVLRQVRIDQ(($6WDWH
ZKLFK JLYH HIIHFW WR D OLVWHG 'LUHFWLYH SURYLGH DGGLWLRQDO SHUPLWWHG SURWHFWLRQV LI²D WKH\ SURYLGH





GHVLJQDWHG HQIRUFHUV FRPPXQLW\ HQIRUFHUV DQG &3& HQIRUFHUV (QIRUFHPHQW

















7KH &0$ UHJDUG WKHVH SRZHUV DV DQ LPSRUWDQW SDUW RI LWV FRQVXPHU SURWHFWLRQ















RI  2FWREHU  RQ FRRSHUDWLRQ EHWZHHQ QDWLRQDO DXWKRULWLHV UHVSRQVLEOH IRU WKH HQIRUFHPHQW RI
FRQVXPHUODZV2-1R/DVDPHQGHG
 µ ,I WKLV VHFWLRQ DSSOLHV WKH FRXUW PD\ PDNH DQ HQIRUFHPHQW RUGHU DJDLQVW WKH SHUVRQ  ,Q
FRQVLGHULQJZKHWKHU WRPDNHDQHQIRUFHPHQWRUGHU WKHFRXUWPXVWKDYHUHJDUGWRZKHWKHU WKHSHUVRQ
QDPHGLQWKHDSSOLFDWLRQ²DKDVJLYHQDQXQGHUWDNLQJXQGHUVHFWLRQLQUHVSHFWRIFRQGXFWVXFKDV
LVPHQWLRQHG LQ VXEVHFWLRQ  RI WKDW VHFWLRQ E KDV IDLOHG WR FRPSO\ZLWK WKH XQGHUWDNLQJ  $Q
HQIRUFHPHQWRUGHUPXVW²D LQGLFDWHWKHQDWXUHRIWKHFRQGXFWWRZKLFKWKHILQGLQJXQGHUVXEVHFWLRQ
RUUHODWHVDQGEGLUHFWWKHSHUVRQWRFRPSO\ZLWKVXEVHFWLRQ¶
6HH2)7Enforcement  of consumer protect ion legislat ion2)7ZKLFKKDVQRZEHHQDGRSWHG
E\ WKH &0$  6HH DOVR µ%HQFKPDUNLQJ WKH SHUIRUPDQFH RI WKH 8. IUDPHZRUN VXSSRUWLQJ FRQVXPHU














OLWLJDWLRQ EXGJHW RQ WKH RWKHU >«@ 7KH 'LUHFWLYH LWVHOI LV VLOHQW RQ FRVWV )RU
Which? WKH FRVW RI OLWLJDWLQJ DQG RXU H[SRVXUH WR WKH ULVN RI SD\LQJ WKH















DQ HQIRUFHPHQW RUGHU PLJKW EH VRXJKW DQG V PDNHV SURYLVLRQ LQ UHVSHFW RI
XQGHUWDNLQJV IURP VXFK SHUVRQ WKDW WKH\ ZLOO QRW IRU H[DPSOH FRQWLQXH RU UHSHDW













7KH &RQVXPHU 5LJKWV $FW  DGGHG QHZ VV$& LQWR WKH (QWHUSULVH $FW
7KLVSURYLGHVIRUµHQKDQFHGFRQVXPHUPHDVXUHV¶
µ7KHDLPRI6FKHGXOHLVWRSURYLGHJUHDWHUIOH[LELOLW\IRUSXEOLFHQIRUFHUVDQG
WKH FLYLO FRXUWV LQ UHODWLRQ WR WKH FRQWHQWV RI HQIRUFHPHQW RUGHUV DQG
XQGHUWDNLQJVPDGHXQGHU3DUWRI WKH($ ,I WKH\DUHGHHPHGVXLWDEOH IRUD
SDUWLFXODU FDVH SXEOLF HQIRUFHUV DQG WKH FLYLO FRXUWV ZLOO EH DEOH WR DWWDFK
ZKHUHWKH\FRQVLGHULWMXVWDQGUHDVRQDEOHHQKDQFHGFRQVXPHUPHDVXUHVWR
HQIRUFHPHQWRUGHUVDQGXQGHUWDNLQJV7KHHQKDQFHGFRQVXPHUPHDVXUHVZLOO
















UHOHYDQW PDUNHW LQIRUPDWLRQ WR HQDEOH WKHP WR PDNH EHWWHU SXUFKDVLQJ
GHFLVLRQV¶
,QWHUPVRIWKHFRVWULVNLGHQWLILHGDERYH:KLFK" KDVSURSRVHG
µ:H VXJJHVW WKDW WKH 'LUHFWLYH LQFRUSRUDWHV D SULQFLSOH WKDW HQIRUFHUV VKRXOG
QRWEHUHTXLUHG WRSD\ WKH WUDGHU¶VFRVWVZKHUHDQDFWLRQ LVXQVXFFHVVIXO  LQ
UHFRJQLWLRQRI WKHSXEOLF LQWHUHVW IXQFWLRQRI WKHSURFHHGLQJVVR ORQJDV WKH
HQIRUFHUGRHVQRWDFWXQUHDVRQDEO\«$Q\DUJXPHQWWKDWWKLVZRXOGOHDGWRPRUH
XQPHULWRULRXV RU VSXULRXV HQIRUFHPHQW FDVHV LV XQIRXQGHG 7KHUH DUH DQG
WKHUH ZLOO LQHYLWDEO\ UHPDLQ VLJQLILFDQW SUHVVXUHV RQ HQIRUFHUV  VXFK DV
EXGJHWDU\FRQVWUDLQWVDQGUHSXWDWLRQDOFRQVLGHUDWLRQVZKLFKLQFHQWLYLVHWKHP
WR SULRULWLVH WKRVH FDVHV WKDW ZLOO KDYH WKH JUHDWHVW SXEOLF EHQHILW IRU WKH


























6HHConsumer Rights Act  2015:  Explanatory Notes DW >@ )RU IXUWKHUJXLGDQFH VHH%,6Enhanced 
Consumer Measures:  Guidance for Enforcers of Consumer Law%,6
:KLFK" QRWHG µ(&0VUHSUHVHQWDZHOFRPHDGGLWLRQWRWKHGRPHVWLFHQIRUFHPHQWWRRONLW LQWKH8.:H
ZRXOGHQFRXUDJHWKH&RPPLVVLRQWRFRQVLGHULQWURGXFLQJVLPLODUPHDVXUHVDWDQ(8OHYHO¶:KLFK" DOVR
QRWHGµ,QWKH8.HQIRUFHUVGRQRWFXUUHQWO\KDYHWKHSRZHUWRLPSRVHILQHVRUPRQHWDU\SHQDOWLHVIRU
EUHDFKHV RI FRQVXPHU SURWHFWLRQ ODZ 7KLV LV LQ VWDUN FRQWUDVW WR WKH SRVLWLRQ DURXQG EUHDFKHV RI
FRPSHWLWLRQODZIRUZKLFKWKH(XURSHDQ&RPPLVVLRQDQGGRPHVWLFDOO\WKH&0$FDQLPSRVHVLJQLILFDQW
ILQHV ,W LV DOVR LQFRQVLVWHQW ZLWK WKH SRVLWLRQ LQ UHODWLRQ WR L FRQVXPHU ODZ HQIRUFHPHQW LQ RWKHU
MXULVGLFWLRQV ERWK LQ RWKHU 0HPEHU 6WDWHV DQG RXWVLGH WKH (8 DQG LL WKH SRZHUV RI RWKHU VHFWRU
UHJXODWRUV LQ WKH8. VXFK DV WKH )LQDQFLDO &RQGXFW $XWKRULW\ DQG WKH&ODLPV0DQDJHPHQW 5HJXODWRU
ZKLFK KDYH ILQLQJ SRZHUV« :H EHOLHYH WKDW WKH LQWURGXFWLRQ RI ILQLQJ SRZHUV ZRXOG VWUHQJWKHQ
FRPSOLDQFHLQFHQWLYHVIRUEXVLQHVVDQGRSHUDWHDVDVLJQLILFDQWGHWHUUHQWDJDLQVWEUHDFKHV,WZRXOGDOVR
HQVXUHDJUHDWHUGHJUHHRIFRQVLVWHQF\DFURVVWKHHQIRUFHPHQWODQGVFDSH«7KHOHYHORIDQ\ILQHVVKRXOG
EH FDOFXODWHG WR HQVXUH D UHDO GHWHUUHQW HIIHFW DV RSSRVHG WR WRNHQ DPRXQWV ZKLFK DUH OLNHO\ WR EH
FRQVLGHUHGVLPSO\DV µWKHFRVWRIGRLQJEXVLQHVV¶)LQHVVKRXOG WKHUHIRUHEHVHW LQDSURSRUWLRQDWHDQG







RSHUDWLRQ 7KH 'HSDUWPHQW IRU %XVLQHVV (QHUJ\ DQG ,QGXVWULDO 6WUDWHJ\
FRPPHQWHGDVSDUWRIWKHLQWHUYLHZSURFHVVWKDW
µ,QMXQFWLRQV DUH DQ HIIHFWLYH SDUW RI WKH HQIRUFHPHQW WRRONLW EXW QHHG WR EH
DFFRPSDQLHG E\ RWKHU WRROV VXFK DV FURVV ERUGHU HQIRUFHPHQW 6RPH
FODULILFDWLRQ RI WKH LQWHUSOD\ DQG FRKHUHQFH EHWZHHQ WKH ,QMXQFWLRQV 'LUHFWLYH






7KLV IUDPHZRUN KDV DOUHDG\ EHHQ RXWOLQHG DERYH DQG QR SDUWLFXODU LVVXHV ZHUH








,W FDQ EH DUJXHG WKDW QRQOHJLVODWLYH KDUPRQLVDWLRQ LV D NH\ LQJUHGLHQW LQ WKH

























/HJLVODWLYH +DUPRQLVDWLRQ DQG $GPLQLVWUDWLYH &R2SHUDWLRQ"¶ LQ - 'HYHQQH\ DQG 0 .HQQ\ European 
Consumer Protect ion:  Theory and Pract ice&DPEULGJH8QLYHUVLW\3UHVV





7KH &0$ RU RWKHU 5HJXODWRU LV DEOH WR EULQJ DQ DSSOLFDWLRQ IRU DQ LQMXQFWLRQ RU
LQWHUGLFW LQ 6FRWODQG LQ UHODWLRQ WR µWKH XVH SURSRVLQJ RU UHFRPPHQGLQJ¶ RI D
UHOHYDQW WHUP RU QRWLFH 6LJQLILFDQWO\ KRZHYHU WKLV SRZHU H[WHQGV WR WHUPV RU
QRWLFHV ZKLFK DUH SURKLELWHG ZLWKRXW WKH QHHG WR DVVHVV IDLUQHVV ZKLFK UHODWH LQ
SDUWLFXODUWRVHFWLRQVRIWKH$FWZKLFKEURDGO\UHSOLFDWHVRPHRIWKHPRUHSURWHFWLYH
FRQVXPHUSURYLVLRQVIRUPHUO\IRXQGLQ8&7$





G VHFWLRQ  EXVLQHVV OLDELOLW\ IRU GHDWK RU SHUVRQDO LQMXU\ UHVXOWLQJ
IURPQHJOLJHQFH¶
7KLV SRZHU DOVR QRZ H[WHQGV WR LQGLYLGXDOO\ QHJRWLDWHG WHUPV DQG WR FRQVXPHU
QRWLFHVQHLWKHURIZKLFKZDVDW OHDVWFOHDUO\ LQUHODWLRQWRWKH ODWWHUUHTXLUHGE\
WKH8&7'
7KHSXEOLFHQIRUFHPHQWSURYLVLRQVLQWKH$FWDUHLQIDFWSDUWRIWKHWDSHVWU\RISXEOLF

















XQIDLUFRPPHUFLDOSUDFWLFHVDQGXQIDLUVWDQGDUGWHUPVLQFRQWUDFWV>Note:  a 
relevant  aspect  in this context  is whether the costs for  consum ers in exercising 
their r ights under these direct ives are lim it ing these benefit s or not .@
,WFDQEHDUJXHGWKDWFRQVXPHUVEHQHILW LQJHQHUDO IURPWKHUHJLPHHVWDEOLVKHGE\
WKH PLQLPXP DQG IXOO\ KDUPRQLVHG (8 FRQVXPHU UXOHV DLPHG DW XQIDLU FRPPHUFLDO
SUDFWLFHV DQG XQIDLU VWDQGDUG WHUPV LQ FRQWUDFWV DQG WKDW PRUHRYHU FRQVXPHUV
6FKHGXOHSDUD
6FKHGXOHSDUD







EHQHILW IURP WKH LQWHUSOD\ RI GLIIHUHQW SXEOLF SULYDWH DQG FULPLQDO ODZ UHJLPHV ,Q
DGGLWLRQWKHFDVHFDQEHPDGHWKDWWKHHIIHFWLYHHQIRUFHPHQW RIFRQVXPHUSURWHFWLRQ
LV HQKDQFHG WKURXJK D GLYHUVH UHJLPH RI FROOHFWLYH UHGUHVV DQG PHWKRGV RI
DOWHUQDWLYH DQG RQOLQH GLVSXWH UHVROXWLRQ $'5 DQG 2'5 0DQ\ DUJXH WKDW WKLV
GLYHUVHUHJLPHLVUHTXLUHGJLYHQWKHSRWHQWLDOIRUFRQVXPHUGLVSXWHVWKHUHODWLYHORZ
YDOXH RI LQGLYLGXDO FDVHV DQG WKH LPEDODQFH RI EDUJDLQLQJ SRZHU 7KH 2(&' KDV
UHFRPPHQGHGWKDWDOOVWDWHVVKRXOGDGRSWPHFKDQLVPVHQDEOLQJFRQVXPHUVWREHDEOH
WR UHVROYH GLVSXWHV ZKHWKHU LQGLYLGXDOO\ FROOHFWLYHO\ RU WKURXJK SXEOLF DXWKRULWLHV
VWUHVVLQJDQHHG IRUDFRPELQDWLRQ RIPHFKDQLVPVDQG IRUGLUHFWQHJRWLDWLRQDV WKH
ILUVWRSWLRQ
7KDWWKLVGLYHUVLW\LVUHTXLUHGinter aliaEHFDXVHPDQ\FRQVXPHUORVVHVDUHVRVPDOODV
WR EH QRW ZRUWK SXUVXLQJ WKURXJK SULYDWH OLWLJDWLRQ FOHDUO\ UDLVHV WKH LVVXH RI WKH
UHODWLYH HIILFLHQF\ RI FRQVXPHU SURWHFWLRQ XQGHU WKH FRQVXPHU SURWHFWLRQ UXOHV 2QH
FRQVLVWHQWFRQFHUQZKLFKLVH[SUHVVHGUHODWHVWRWKHFRVWVIRUFRQVXPHUVRIH[HUFLVLQJ
WKHLU ULJKWV XQGHU WKH GLUHFWLYHV 7KH 8. (XURSHDQ &RQVXPHU &HQWUH QRWHG µ,Q WKH
8.PRVWRIFRQVXPHUGLVSXWHVDUHZLWKLQWKHXSSHUOLPLWRIVPDOOFODLPVYDOXHZLVH
7KLV FDQVRPHWLPHVEHPRUHSUREOHPDWLFZLWKFURVVERUGHUGLVSXWHVZKHUH WKHUH LV
WKHQHHGWRWDNHOHJDODFWLRQLQDQRWKHUFRXQWU\7KLVLVGXHWRWKHUHTXLUHPHQWWREH
UHSUHVHQWHG E\ D ODZ\HU ZKLFK FDQ EH FRVW SURKLELWLYH IRU FRQVXPHUV VRPHWLPHV¶
%H\RQGWKHLVVXHRIOLWLJDWLRQFRVWVVRPHKDYHDUJXHGDVQRWHGDERYHWKDWLWLVQRW
FOHDUWKDWWKHPDLQIRFXVIRUH[DPSOHRIWKH8&7'LVRQHVWDEOLVKLQJDKLJKOHYHORI
SURWHFWLRQ QRU WKDW WKH QH[XV EHWZHHQ D KLJK OHYHO RI FRQVXPHU SURWHFWLRQ DQG
LQFUHDVHG SDUWLFLSDWLRQ LQ WKH LQWHUQDO PDUNHW LV SURYHQ 0RUHRYHU JLYHQ WKH
FRQWHVWHG SUHYDOHQFH RI LQIRUPDWLRQ UHTXLUHPHQWV LQ WKH UHOHYDQW GLUHFWLYHV WKH
SUHFLVH H[WHQW RI FRQVXPHU SURWHFWLRQ ZLOO YDU\ RQ WKH FRQWH[W RI WKH WUDQVDFWLRQ
WKHUH DUH DGGLWLRQDOO\ QRZ D SOHWKRUD RI FURVVFXWWLQJ QDWLRQDO DQG (8 LQIRUPDWLRQ
GXWLHVZKLFKIXUWKHUFRPSOLFDWHWKHFRQVXPHU¶VSRVLWLRQ
/LWLJDWLRQWKHUHIRUHQHHGVWREHSODFHGLQDPDWUL[RIFROOHFWLYHUHGUHVV$'5DQG2'5
$'5 IXUWKHUPRUH LV HQFRXUDJHG LQ VHFWRU VSHFLILF VHFRQGDU\ OHJLVODWLRQ VHHQ LQ




OLNHO\ WR DYRLG D FRQVLGHUDEOH DPRXQW RI OLWLJDWLRQ HQFRXUDJHV WKH VHWWLQJXS RI $'5 VFKHPHV DW
(XURSHDQ OHYHO VR DV WR DOORZ IDVW DQG FKHDS VHWWOHPHQW RI GLVSXWHV DV DPRUH DWWUDFWLYH RSWLRQ WKDQ
FRXUW SURFHHGLQJV DQG VXJJHVWV WKDW MXGJHV SHUIRUPLQJ WKH SUHOLPLQDU\ DGPLVVLELOLW\ FKHFN IRU D
FROOHFWLYH DFWLRQ VKRXOG DOVR KDYH WKH SRZHU WR RUGHU WKH SDUWLHV LQYROYHG WR ILUVW VHHN D FROOHFWLYH
FRQVHQVXDOUHVROXWLRQRIWKHFODLPEHIRUHODXQFKLQJFROOHFWLYHFRXUWSURFHHGLQJVEHOLHYHVWKDWWKHFULWHULD
GHYHORSHG E\ WKH &RXUW VKRXOG EH WKH VWDUWLQJ SRLQW IRU WKH HVWDEOLVKPHQW RI WKLV SRZHU VWUHVVHV
KRZHYHUWKDWWKHVHPHFKDQLVPVVKRXOGUHPDLQDVWKHQDPHLQGLFDWHVPHUHO\DQDOWHUQDWLYHWRMXGLFLDO
UHGUHVVQRWDSUHFRQGLWLRQWKHUHIRUH«¶
:KLFK" QRWHG µ&XUUHQWO\ LQGLYLGXDOLVHGSULYDWHHQIRUFHPHQWRI FRQVXPHU ULJKWV WKURXJK WKH FRXUWV LV





(8 OHJLVODWLRQ LV QRZ UHTXLUHG WR VHW D PLQLPXP VWDQGDUG IRU WKH DYDLODELOLW\ RI FROOHFWLYH UHGUHVV
PHFKDQLVPIRUEUHDFKHVRIFRQVXPHUODZEDVHGRQDQRSWRXWPRGHO7KLVLVVXHVKRXOGEHDGGUHVVHGDV
SDUW RI WKH 5(),7 SURJUDPPH JLYHQ WKH SLYRWDO UROH RI SULYDWH HQIRUFHPHQW LQ WKH ZLGHU FRPSOLDQFH
ODQGVFDSH¶
6HHIRUH[DPSOH'LUHFWLYH(8RIWKH(XURSHDQ3DUOLDPHQWDQGRIWKH&RXQFLORI0D\
RQ $OWHUQDWLYH 'LVSXWH 5HVROXWLRQ IRU FRQVXPHU GLVSXWHV DQG DPHQGLQJ 5HJXODWLRQ  DQG
'LUHFWLYH2-/S5HJXODWLRQ(8RIWKH(XURSHDQ3DUOLDPHQWDQG
RI WKH &RXQFLO RI  0D\  RQ 2QOLQH 'LVSXWH 5HVROXWLRQ IRU FRQVXPHU GLVSXWHV DQG DPHQGLQJ
5HJXODWLRQ (& 1R  DQG 'LUHFWLYH (& 5HJXODWLRQ RQ FRQVXPHU 2'5 2- /
Spursuant  to: &RPPLVVLRQ3URSRVDOIRUD'LUHFWLYHRQ$OWHUQDWLYH'LVSXWH5HVROXWLRQ
IRU &RQVXPHU 'LVSXWHV &20  &RPPLVVLRQ 3URSRVDO IRU D 5HJXODWLRQ RQ 2QOLQH 'LVSXWH
5HVROXWLRQ2'5IRU&RQVXPHU'LVSXWHV&20





'LUHFWLYHV DQG LQ WKH HODERUDWLRQV RI HQGXVHU DQG (8 FLWL]HQVKLS ULJKWV VHH
EHORZ 1RWZLWKVWDQGLQJFULWLFLVPRI$'5LWLVVWLOOWRRHDUO\WRDVVHVVWKHVXFFHVVRI
(8 LQLWLDWLYHVDLPHGDW LQWURGXFLQJLPSURYLQJPHWKRGVRI FROOHFWLYH UHGUHVVDQG$'5









7UDGHUV WRR FDQ EHQHILW LQ JHQHUDO IURP WKH FRQVXPHU ULJKWV¶ IORRU DQG WKH OHYHO
SOD\LQJ ILHOG SURYLGHG WKURXJK WKH (8 UHJLPH RI FRQVXPHU SURWHFWLRQ +RZHYHU
FRXQWHUYDLOLQJFRQFHUQVFDQEHH[SUHVVHGDVUHJDUGVWKHUHJXODWRU\EXUGHQSODFHGLQ
SDUWLFXODURQVPDOOWUDGHUVVHHEHORZ0RUHVXEWO\WUDGHUVPD\EHOXOOHGLQWRDIDOVH




GLUHFWLYHVFRYHUHGE\WKHVWXG\">Note:  Such as costs of research, legal advice and 
com pliance as well as the am ount  of t im e necessary to com ply with the direct ives@
7UDGHUV PD\ H[SUHVV D FRQFHUQ WKDW WKH UXOHV OHDG WR H[FHVVLYH UHJXODWRU\ EXUGHQ
HVSHFLDOO\ RQ VPDOO WUDGHUV +RZHYHU DV QRWHG DERYH LQ WKH 8. QDWLRQDO IODQNLQJ
PHDVXUHVKDYHEHHQWDNHQZKLFKDLPWRDGGUHVVWKHUHJXODWRU\EXUGHQ6LPLODUO\
VRPH WUDGHUV PD\ DUJXH WKDW WUDGHUV DUH DGYHUVHO\ DIIHFWHG E\ UXOHV GLUHFWHG LQ
SDUWLFXODUDWWKHSURWHFWLRQRIYXOQHUDEOHFRQVXPHUV
0HDQZKLOH WKH FDVH FRXOG EH PDGH VHHQ DERYH WKDW WKH PLQLPXP KDUPRQLVDWLRQ
GHURJDWLRQ XQGHU WKH 8&3' KDV D QHJDWLYH LPSDFW DQG GDPSHQLQJ HIIHFW RQ FURVV
ERUGHUWUDGHWKLVPHDQVWKDWPLQLPXPKDUPRQLVDWLRQGHURJDWLRQVGRQRWQHFHVVDULO\
LPSURYH RU SURPRWH WKH LQWHUQDO PDUNHW DQG UHGXFH WKH EHQHILWV WUDGHUV KDG
H[SHFWHG)XUWKHUPRUHWKHDSSOLFDWLRQRIWKH8&3'WKURXJKWKHµEODFNOLVW¶RIXQIDLU
FRPPHUFLDO SUDFWLFHV DWWUDFWLQJ FULPLQDO VDQFWLRQVPD\ FUHDWH DGGLWLRQDO EXUGHQV RQ
EXVLQHVV DQG HVSHFLDOO\ VPDOO EXVLQHVVHV DV SUHYLRXVO\ DQDO\VHG $OWKRXJK DV
REVHUYHG DERYH D YLUWXDO EODFNOLVW DSSHDUHG WR KDYH EHHQ DOUHDG\ RSHUDWLQJ LQ WKLV
DUHD
6LPLODUO\ RQ WKH LPSOHPHQWDWLRQ RI WKH 0&$' WKHUH PD\ EH FRQFHUQV GHVSLWH WKH





RI UHDGLO\ DYDLODEOH DQG TXDOLWDWLYH DFFHVV WR MXVWLFH LQ VRFLHW\  7KH MXGLFLDU\ IXQFWLRQV RI EHKDYLRXU
PRGLILFDWLRQMXGLFLDOODZPDNLQJMXGLFLDODQGDGPLQLVWUDWLYHUHYLHZDVZHOODVWKHFRXUW¶VFRPPXQLFDWLYH
IXQFWLRQV  DUHZHDNHQHGDQG LPSHGHG7KHSURVRI$'5DUH IHZ FRPSDUHG WR WKH FRQV¶6LPLODUO\ -
'DYLHV 	 ( 6]\V]F]DN µ$'5 HIIHFWLYH SURWHFWLRQ RI FRQVXPHU ULJKWV"¶  (/5HY  DW 







DQGSHGODU\ODZVWREHPRGHUQLVHG 7KH 8. (XURSHDQ&RQVXPHU &HQWUH QRWHG µ7KHVH UXOHV DUH IDLUO\










ILQDQFLDO VHUYLFHV WKH )LQDQFLDO&RQGXFW$XWKRULW\ )&$PD\ WDNHDZLGHYDULHW\RI
PHDVXUHV,PSUHVVLYHWKRXJKWKHVHSRZHUVDUHWKHUHKDYHEHHQFRQFHUQVWKDWWKH
UHJXODWRU\ DXWKRULWLHV GR QRW KDYH WKH UHVRXUFHV WR H[SHGLWH WKHLU WDVNV 7R DQ
H[WHQW WKH inefficiency RI SXEOLF HQIRUFHPHQW PD\ WKHUHIRUH EH DWWULEXWHG WR
XQGHUIXQGLQJ DQG WKLV SRVLWLRQ KDV ZRUVHQHG LQ WKH ZDNH RI WKH ILQDQFLDO FULVLV
$FFRUGLQJWR*DUVLGHOHYHOVRIIXQGLQJIRUFRQVXPHUSURWHFWLRQDUHQRORQJHUUHOHYDQW
WRRSWLPDOOHYHOVRISURWHFWLRQDPRXQWLQJWR>DSSUR[(85@SHUFLWL]HQSHU
\HDU 0RUHRYHU WKH FDVH IRU D PL[ RI HQIRUFHPHQW WRROV RQO\ ZRUNV LI SXEOLF




DQG RQHGLPHQVLRQDO PRGHOV RI SXEOLF HQIRUFHPHQW )LUVW ZKDW DSSHDUV WR EH
LQIOXHQWLDO EH\RQG WKH OHYHO RI IXQGLQJ IRU SXEOLF HQIRUFHPHQW LV LWV LQWHUSOD\ ZLWK
RWKHU IRUPV RI VHOI DQG FRUHJXODWLRQ 6LPLODUO\ WKH UHOLDQFH RQ RQHGLPHQVLRQDO






QRQUHIHUUDO WR WKH &-(8 RI WKH LQWHUSUHWDWLRQ RI 5HJ  RI WKH 87&&5 LQ OFT v 
Abbey Nat ional VHH GLVFXVVLRQ DERYH Abbey Nat ional SUHVHQWV WKH LVVXH RI
LPSURSHUO\LPSOHPHQWHGDQGDSSOLHGGLUHFWLYHV7KLVZDVDGGUHVVHGE\WKH/DZ
&RPPLVVLRQV¶ ,VVXHV 3DSHU RQ 8QIDLU 7HUPV LQ &RQVXPHU &RQWUDFWV ZKLFK
FRQFOXGHGWKDWWKHFDVHOXOOVWUDGHUVLQWRDIDOVHVHQVHRIVHFXULW\7KHTXHVWLRQRI
WKH IDLUQHVV UHYLHZ ZDV VXEVHTXHQWO\ µUHVROYHG¶ RQ WKH EDVLV RI WUDQVSDUHQF\ RI WKH
UHOHYDQWWHUPVDQGFKDQJHVEURXJKWDERXW LQWKH&RQVXPHU5LJKWV$FW,WKDV
KRZHYHU EHHQ GLVSXWHG ZKHWKHU WKLV UHOLDQFH RQ WKH WUDQVSDUHQF\ RI LQIRUPDWLRQ
ZRUNVWR LPSURYHFRQVXPHUSURWHFWLRQHVSHFLDOO\ LQWKHDUHDRI ILQDQFLDOVHUYLFHV
0RUHRYHU LIDTXHVWLRQDULVHVRQWKHFRUUHFW LQWHUSUHWDWLRQRIDWUDQVSRVHGGLUHFWLYH











OFT v Abbey Nat ional8.6&
/DZ&RPPLVVLRQµ,VVXHV3DSHU8QIDLU7HUPVLQ&RQVXPHU&RQWUDFWVDQHZDSSURDFK"¶-XO\
I bidSDUD
$GHTXDF\RI WKH LQIRUPDWLRQSDUDGLJP LQFRQVXPHUSURWHFWLRQ6HHJHQHUDOO\$&RORPEL&LDFFKL	6
:HDWKHULOORegulat ing Unfair Banking Pract ices in Europe283


















5HJDUGLQJ WKH LQWHUSOD\RI WKHKRUL]RQWDO(8FRQVXPHU OHJLVODWLRQ >PDLQO\8&3'DQG
8&7'@ ZLWK (8 VHFWRUVSHFLILF FRQVXPHU SURWHFWLRQ OHJLVODWLRQ LQ WKH DUHDV RI





WKHLUSUDFWLFDODSSOLFDWLRQ>Key quest ion here is:  Are UCPD and UCTD applied in 
pract ice by nat ional authorit ies and courts as a legal basis to com bat  unfair 
com m ercial pract ices and unfair standard term s in cont racts in the regulated 
sectors?@
Consum er Financial Services:$VGLVFXVVHGDERYHWKHUHKDVEHHQDVLJQLILFDQWLVVXH




LV GLVWLQFW IURP WKH FRUUHFW LQWHUSUHWDWLRQ DQG DSSOLFDWLRQ RI WKH UHOHYDQW KRUL]RQWDO
SURYLVLRQ
Passenger Transport : WKH KRUL]RQWDO (8 UHJLPH LV RYHUVKDGRZHG E\ QDWLRQDO
OHJLVODWLRQ RQ H[FOXVLRQ FODXVHV )RU H[DPSOH WKH 5RDG 7UDIILF $FW  DQG WKH
3XEOLF 3DVVHQJHU 9HKLFOHV $FW  SURYLGH UHVSHFWLYHO\ WKDW DQ\ DQWHFHGHQW
DJUHHPHQWRUXQGHUVWDQGLQJEHWZHHQWKHXVHURIDPRWRUYHKLFOHDQGKLVSDVVHQJHUV
ZKLFKSXUSRUWVWRUHVWULFWWKHGULYHU¶VOLDELOLW\WRWKDWSDVVHQJHULQUHVSHFWRIULVNVIRU
ZKLFK FRPSXOVRU\ LQVXUDQFH FRYHU LV UHTXLUHG LV YRLGXQGHU V RI WKH5RDG
7UDIILF $FW  0HDQZKLOH WKH 3XEOLF 3DVVHQJHU 9HKLFOHV $FW  VHFWLRQ 






Air  t ransport : 0HDQZKLOH LQ $LU 7UDQVSRUW QDWLRQDO DQG (8 VHFWRUDO PHDVXUHV
LQWHUYHQH LQ WKH WUHDWPHQW RI XQIDLU WHUPV DQG XQIDLU FRPPHUFLDO SUDFWLFHV ,Q WKLV
FRQWH[W7KH&DUULDJHE\$LU$FWV,PSOHPHQWDWLRQRI WKH0RQWUHDO&RQYHQWLRQ
6HHDERYH









$Q LGHQWLFDO SURYLVLRQ DOVR DSSOLHV LQ UHODWLRQ WR FRPELQHG FDUULDJH 7KH OLPLW LV
FXUUHQWO\DSSUR[LPDWHO\(85$SDVVHQJHUFDQLQFUHDVHWKLVE\PDNLQJDQ
DGYDQFHGHFODUDWLRQDQGSD\LQJDVXSSOHPHQWDU\IHH
Elect ronic com m unicat ions:)LQDOO\LQ(OHFWURQLF&RPPXQLFDWLRQV7KH3ULYDF\DQG
(OHFWURQLF&RPPXQLFDWLRQV(&'LUHFWLYH5HJXODWLRQVLPSRVHFHUWDLQREOLJDWLRQV
LQ UHODWLRQ WR HOHFWURQLF FRPPXQLFDWLRQV 5HJXODWLRQ  SURYLGHV WKDW DQ\ FRQWUDFW
WHUP EHWZHHQ VXEVFULEHU DQG WKH SURYLGHU RI D SXEOLF HOHFWURQLF FRPPXQLFDWLRQV






different  ent it ies are responsible, key aspects are:  I s there an inst itut ionalised 
cooperat ion between them ? Does the inst itut ional arrangem ent  for  enforcem ent  
affect  the use of UCPD/ UCTD in the regulated sectors, as specified in the previous 
bullet?@






UHJDUGLQJDGYHUWLVLQJ>Key aspects to consider are:  How do they work together 
with the sectoral legislat ion? Are there issues/ overlaps/ conflicts etc.?] 
,Q WKHRU\ WKH YDULHW\ RI SXEOLF SULYDWH FULPLQDO UHJXODWRU\ DQG FR DQG VHOI
UHJXODWRU\UHJLPHVIRUPDVRSKLVWLFDWHGUHJLPHZLWKDQXPEHURIFRQWUROPHFKDQLVPV
,Q SUDFWLFH WKH V\VWHP RI SXEOLF HQIRUFHPHQW DSSHDUV XQGHUIXQGHG ZKLOH SULYDWH
OLWLJDWLRQLVVXEMHFWWROLPLWVWRUHGUHVVDQGDZHOWHURIFURVVFXWWLQJVHFWRUDOUHJLPHV
0RUHRYHU WKHUH DSSHDU WR EH LPSRUWDQW LVVXHVRYHUODSV DQG FRQIOLFWV EHWZHHQ WKH
KRUL]RQWDODQG WKHVHFWRUVSHFLILF UXOHV IRUH[DPSOHRQ WKH WUHDWPHQWRIYXOQHUDEOH
FRQVXPHUVVHHEHORZ










&RPPXQLW\FDUULHUV WR WKHH[WHQW WKDW&RXQFLO5HJXODWLRQKDVWKHIRUFHRI ODZ LQ WKH8.7KH
&RQYHQWLRQ HQWHUHG LQWR IRUFH LQ WKH (8 RQ -XQH   7KH &RQYHQWLRQ LWVHOI FDPH LQWR IRUFH RQ
1RYHPEHU
&RPELQHGFDUULDJH&DUULDJHSDUWO\E\DLUDQGSDUWO\E\VRPHRWKHUPRGH
5/DZVRQExclusion Clauses and Unfair Contract  TermsWK(G6ZHHW	0D[ZHOO
5/DZVRQExclusion Clauses and Unfair Contract  TermsWK(G6ZHHW	0D[ZHOO







7KH IXOO FRPSOH[LW\ RI SURYLVLRQ DV VHHQ DERYH LQ SDUWLFXODU WKH LQWHUSOD\ RI (8
VHFWRUVSHFLILFUXOHVKRUL]RQWDOUXOHVDQGQRQFRQVXPHU ODZSURYLVLRQV LVVHHQPRVW
WDQJLEO\ LQ WKH WUHDWPHQWRIYXOQHUDEOHFRQVXPHUVVHHEHORZ)XUWKHUPRUH
WKH LQWHUSOD\RIGLIIHUHQWPRGHOVRI VHOIDQGFR UHJXODWLRQPD\EH VHHQDVPDNLQJ









6HH DERYH ,Q UHODWLRQ WR &% FRQWUDFWV WKH 8. (XURSHDQ &RQVXPHU &HQWUH QRWHG
















FDWHJRU\ RI µYXOQHUDEOH¶ FRQVXPHUV 7R 5HLFK WKH DGYHQW RI WKH FRQVXPHUFLWL]HQ
WKURXJKDEURDGUHDGLQJRI$UWLFOHVDQG7)(8EURDGHQHGWKHGHILQLWLRQRIWKH




HTXDWHG ZLWK µFLWL]HQV¶ WR WKH H[WHQW WKDW WKH HQIRUFHPHQW RI ULJKWV DUH FRQFHUQHG VR WKDW SRWHQWLDO
UHFLSLHQWVRIVRFLDOVHFXULW\EHQHILWVFRXOGEHVHHQDVFRQVXPHUVDVZRXOGWKHUHFLSLHQWVRIRWKHUVHUYLFHV
SURYLGHGLQWKHµSXEOLF¶VSKHUH&IQRZWKH&5$V
R & B Customs Brokers v United Dominions Trust  >@:/5Ashington Pigger ies v Chr istopher 
Hill Ltd >@$&
15HLFK+0LFNOLW]	35RWWUnderstanding EU Consumer Law ,QWHUVHQWLDDW µ7KH WHUP
µFRQVXPHU¶LQ$UWLFOH7)(8DQGµFLWL]HQRIWKH8QLRQ¶LQ$UWLFOH7)(8DUHVXEVWDQWLDOO\FRQFXUUHQW
HDFKGHVFULEHVDVXEMHFWZLWKDFHUWDLQ(8OHJDOVWDWXVDGHILQLWLRQZKLFKJRHVEH\RQGWKHVFRSHRIWKH





DUJXDEO\ VLQFH WKH ODQGPDUN FDVH RI Buet  7KH LPSRUWDQFH RI D KLJK OHYHO RI
FRQVXPHUSURWHFWLRQUHDIILUPHGLQMostaza Claro:DGGLQJWRQPHDQZKLOHREVHUYHV
WKDWZKHUHDV (8 FRQVXPHU SURWHFWLRQ ODZKDV LQ JHQHUDO QRW VXIILFLHQWO\ SURWHFWHG
WKH YXOQHUDEOH YXOQHUDEOH FRQVXPHUV DUH SURWHFWHG WR DQ H[WHQW LQ D YDULHW\ RI







DQ\QDWXUDO SHUVRQZKR LV DQDWLRQDO RI D0HPEHU6WDWH RUZKREHQHILWV IURP
ULJKWV FRQIHUUHGXSRQKLPE\&RPPXQLW\DFWVRUDQ\ OHJDOSHUVRQDV UHIHUUHG






+RZHYHU WKRXJK WKH &RPPLVVLRQ KDV PDSSHG RXW VRPH VHFWRUDO FRQWRXUV RI
YXOQHUDELOLW\ IRU H[DPSOH LQ WKH HQHUJ\ VHFWRU %DUWO REVHUYHV WKDW JUHDW
GLIIHUHQFHV HPHUJH EHWZHHQ WKH 0HPEHU 6WDWHV RQ WKH FRQFHSW RI YXOQHUDELOLW\ DQG
&DVHBuet  and Educat ional Business Services v Minstère Public >@(&5 >@
&0/5. SDUD µ«WKHUH LVJUHDWHUULVNRIDQ LOOFRQVLGHUHGSXUFKDVHZKHQWKHFDQYDVVLQJ LVIRU
HQUROPHQWIRUDFRXUVHRI LQVWUXFWLRQRU WKHVDOHRIHGXFDWLRQDOPDWHULDO7KHSRWHQWLDOSXUFKDVHURIWHQ
EHORQJVWRDFDWHJRU\RISHRSOHZKRDUHEHKLQGZLWKWKHLUHGXFDWLRQDQGDUHVHHNLQJWRFDWFKXS7KDW
PDNHV WKHPSDUWLFXODUO\ YXOQHUDEOHZKHQ IDFHGZLWK VDOHVPHQRI HGXFDWLRQDOPDWHULDOZKRDWWHPSW WR
SHUVXDGH WKHP WKDW LI WKH\ XVH WKDW PDWHULDO WKH\ ZLOO KDYH EHWWHU HPSOR\PHQW SURVSHFWV¶ 6HH -
6WX\FNµ7KH1RWLRQRIWKH(PSRZHUHGDQG,QIRUPHG&RQVXPHULQ&RQVXPHU3ROLF\DQG+RZWR3URWHFW
WKH9XOQHUDEOH8QGHU6XFKD5HJLPH¶;  The Yearbook of Consumer Law (2007) S
&DVH& Mostaza ClaroYCentro Móvil Milenium 6/>@(&5,SDUDµ7KHQDWXUHDQG
LPSRUWDQFH RI WKH SXEOLF LQWHUHVW XQGHUO\LQJ WKH SURWHFWLRQ ZKLFK WKH 'LUHFWLYH FRQIHUV RQ FRQVXPHUV
MXVWLI\PRUHRYHU WKHQDWLRQDO FRXUWEHLQJ UHTXLUHG WRDVVHVVRI LWVRZQPRWLRQZKHWKHUDFRQWUDFWXDO
WHUPLVXQIDLUFRPSHQVDWLQJLQWKLVZD\IRUWKHLPEDODQFHZKLFKH[LVWVEHWZHHQWKHFRQVXPHUDQGWKH
VHOOHURUVXSSOLHU¶
 /:DGGLQJWRQ µ9XOQHUDEOH DQG&RQIXVHG WKH SURWHFWLRQ RI µYXOQHUDEOH¶ FRQVXPHUV LQ (8 ODZ¶ 
 ELRev  DW  µ(8 ODZ ERWK IDLOV WR DGRSW VXFK DQ DSSURDFK DQG WR WKH H[WHQW WKDW (8
LQVWUXPHQWV SURYLGH IRU IXOO KDUPRQLVDWLRQ DOVR KDPSHUV DQ\ HIIRUWV RI 0HPEHU 6WDWHV WR WDNH VXFK
DFWLRQ+RZHYHUH[DPSOHVRIVXFKWDUJHWHGPHDVXUHVIURPDUHDVRXWVLGHFODVVLFFRQVXPHUSURWHFWLRQ
ODZFDQEH IRXQG LQ(8 OHJDO LQVWUXPHQWV0HDVXUHVUHODWLQJWR6HUYLFHVRI*HQHUDO(FRQRPLF,QWHUHVW
VXFK DV WKH VXSSO\ RI HQHUJ\ GR SURYLGH DGGLWLRQDO SURWHFWLRQ IRU FRQVXPHUV ZKR DUH UHJDUGHG DV
YXOQHUDEOH LQ VSHFLILF ZD\V IRU H[DPSOH EHFDXVH RI IXHO SRYHUW\ ,Q DGGLWLRQ WR XQLYHUVDO VHUYLFH
REOLJDWLRQV VXFK LQVWUXPHQWV FDQ DOVR FRQWDLQ SDUWLFXODU GXWLHV RZHG WR VSHFLILF JURXSV RI YXOQHUDEOH
FRQVXPHUV (OVHZKHUH VRPH (8 LQVWUXPHQWV HVWDEOLVK DQ REOLJDWLRQ WR SURYLGH LQIRUPDWLRQ LQ QRQ
VWDQGDUGDQGDFFHVVLEOHIRUPDWVDQGPRUHJHQHUDOO\WRWDNHPHDVXUHVWRDYRLGLQGLUHFWGLVFULPLQDWLRQ
















WKH GHJUHH RI SURWHFWLRQ DFWXDOO\ SURYLGHG LI DW DOO 0RUHRYHU :DGGLQJWRQ
REVHUYHVWKDWWKHIDLOXUHWRSURWHFWYXOQHUDEOHFRQVXPHUVPD\ LQOLJKWRIWKH8QLWHG
1DWLRQV&RQYHQWLRQRQWKH5LJKWVRI3HUVRQVZLWK'LVDELOLWLHVLWVHOISRWHQWLDOO\DPRXQW
WR D EUHDFK RI WKH (XURSHDQ 8QLRQ¶V REOLJDWLRQV XQGHU LQWHUQDWLRQDO KXPDQ ULJKWV
ODZ $V :DGGLQJWRQ FRQFOXGHV PXFK PRUH QHHGV WR EH GRQH WR SURWHFW WKH
YXOQHUDEOH FRQVXPHU 9DQHVVD 0DN PHDQZKLOH KDV H[SORUHG WKH GLIILFXOWLHV LQ
GHILQLQJ WKH(XURSHDQFRQVXPHUDUJXLQJ WKDWD µSOXULIRUP¶FRQFHSWRI WKHFRQVXPHU
KDV HPHUJHG ZLWK D YDULDWLRQ RI WUHDWPHQW GHSHQGLQJ RQ ZKHWKHU FRQVXPHU
SURWHFWLRQ LV EHLQJ UHOLHG XSRQ LQ MXVWLI\LQJ QDWLRQDO PHDVXUHV LQ D IUHH PRYHPHQW
FRQWH[W RU ZKHQ LQYRNLQJ WKH DYHUDJH FRQVXPHU LQ WKH FRQWH[W RI PHDVXUHV RI
SRVLWLYHLQWHJUDWLRQ
7KH'HSDUWPHQWRI%XVLQHVV(QHUJ\DQG ,QGXVWULDO6WUDWHJ\ FRPPHQWHG WRXV µ:H
UHFRJQLVH WKDW GLIILFXOWLHV H[LVW RYHU D ULJLG GHILQLWLRQ RI YXOQHUDEOH FRQVXPHU
&RQVXPHUVZLOOILQGWKHPVHOYHVLQYXOQHUDEOHSRVLWLRQVDFFRUGLQJWRFLUFXPVWDQFHVQRW
MXVW SK\VLFDO FKDUDFWHULVWLFV $Q\ FKDQJHV LQ WKH GHILQLWLRQ RI YXOQHUDEOH FRQVXPHUV
VKRXOG WDNH LQWRDFFRXQW WKHUHVXOWLQJ LPSDFWRQH[LVWLQJFDVH ODZDQGFRQVLGHUDQ\
XQLQWHQGHG FRQVHTXHQFHV 6LPLODUO\ FKDQJHV WR µDYHUDJH FRQVXPHU¶ ZRXOG QHHG WR
WDNHDFFRXQWRIEHKDYLRXUDOHYLGHQFH,IVPDOOEXVLQHVVRZQHUVZHUHWREHFRQVLGHUHG
µFRQVXPHUV¶ WKHQ WKH RYHUDOO µDYHUDJH¶ PLJKW EH FRPSOLFDWHG DQG WKH WKUHVKROG IRU
HIIHFWLYHO\ FRQVXPHUV LQFUHDVHG EHFDXVH LQ JHQHUDO VPDOO EXVLQHVV RZQHUV FDQ EH







OHYHO RI FRQVXPHU SURWHFWLRQ ZLWK WKH FDYHDWV WKDW WKH GHILQLWLRQ LV OLPLWHG WR
VLWXDWLRQV ZKHUH WUDGHUV KDYH SDUWLFXODU GHJUHHV RI NQRZOHGJH DQG WKDW VRPH
WUDGHUVIHDUWKHZLGHUDSSOLFDWLRQRIWKHFRQFHSWIURPDWUDQVDFWLRQFRVWSHUVSHFWLYH
*LYHQ WKHSOXUDOLW\RI VHFWRUDOGHILQLWLRQV LW LVGLIILFXOW WRDYRLG WKHFRQFOXVLRQ WKDWD
IXUWKHUPHDVXUHRIFRQVROLGDWLRQLVQHHGHGLQWKLVDUHD

0 %DUWO µ7KH$IIRUGDELOLW\ RI (QHUJ\+RZ0XFK 3URWHFWLRQ IRU WKH9XOQHUDEOH&RQVXPHUV¶ 
-RXUQDORI&RQVXPHU3ROLF\
'HFLVLRQFRQFHUQLQJWKHFRQFOXVLRQE\WKH(XURSHDQ&RPPXQLW\RIWKH8QLWHG1DWLRQV&RQYHQWLRQRQ
WKH 5LJKWV RI 3HUVRQV ZLWK 'LVDELOLWLHV  >@2- / )RU D EURDGHU GLVFXVVLRQ RI WKH
LPSOLFDWLRQVRIWKHFRQFOXVLRQRIWKH&RQYHQWLRQIRUWKH(8/:DGGLQJWRQµ7KH(XURSHDQ8QLRQDQGWKH
8QLWHG1DWLRQV&RQYHQWLRQRQ WKH5LJKWVRI 3HUVRQVZLWK'LVDELOLWLHV$6WRU\RI ([FOXVLYHDQG6KDUHG
























:DGGLQJWRQ DUJXHV WKDW WKH FRYHUDJH RI YXOQHUDELOLW\ LQ WKH KRUL]RQWDO GLUHFWLYHV LV
LQDGHTXDWHDQGWKLVZRXOGVHHPWREHXQGHUVFRUHGLQWKHHODERUDWLRQVRIYXOQHUDELOLW\
LQ WKH IUDJPHQWHG SDWFKZRUN LQWHU DOLD RI WKH VHUYLFHV DQG XWLOLW\ PDUNHW GLUHFWLYHV
VHHDERYH$VIRUWKH8&7'WKH8.KDVDVDQDO\VHGDERYHKDGDSRVVLEO\XQLTXH
WHVWLQJ RI WKH GLUHFWLYH DV LW DSSOLHV WR YXOQHUDEOH FRQVXPHUV LQ Abbey Nat ional LQ
ZKLFK WKH 6XSUHPH &RXUW FDPH WR WKH FRQWURYHUVLDO FRQFOXVLRQ WKDW WKH 8&7' KDG
LQWHQGHGWRDGYDQFHFRQWUDFWXDOIUHHGRPUDWKHUWKDQIDLUQHVV0RUHFRXOGSRVVLEO\




0RUHRYHU LW LVZRUWKQRWLQJWKDWWKH&0$ZLWKWKHREMHFWLYH inter aliaRIDGGUHVVLQJ
WKH IDOORXW IURP Abbey Nat ional ODXQFKHG D PDUNHW LQYHVWLJDWLRQ LQWR UHWDLO
EDQNLQJ 7KH &0$ UHSRUW RQ UHWDLO EDQNLQJ LVVXHG RQ  $XJXVW  VSHFLILHG
PHDVXUHVWRHQVXUHJUHDWHUWUDQVSDUHQF\DQGWKHYROXQWDU\FDSSLQJRIEDQNFKDUJHV
HVSHFLDOO\ IRU YXOQHUDEOH" FRQVXPHUV ZLWKRXW DUUDQJHG RYHUGUDIWV 7KH FRQVXPHU
RUJDQLVDWLRQ :KLFK" KDV VXEVHTXHQWO\ FKDOOHQJHG ZKHWKHU VXFK YROXQWDU\ VFKHPHV
FDQ ZRUN HVSHFLDOO\ LQ WKH OLJKW RI UHFHQW UHVHDUFK LQWR EHKDYLRXUDO HFRQRPLFV
DUJXLQJ WKDW PRUH VWULQJHQW VWDQGDUGV QHHG WR EH ODLG GRZQ LQ OHJLVODWLRQ $V $OH[
1LHOO 'LUHFWRU RI 3ROLF\ DQG &DPSDLJQV DW WKH FRQVXPHU RUJDQLVDWLRQ :KLFK"
FRPPHQWHGRQWKH&0$SURSRVDOV
µ7KHVWHSVRXWOLQHGWRGD\WRSURYLGHFXVWRPHUVZLWKEHWWHULQIRUPDWLRQDQGDQ
LPSURYHG VZLWFKLQJ H[SHULHQFH DUH ZHOFRPH +RZHYHU LW LV TXHVWLRQDEOH
ZKHWKHU WKHVHPHDVXUHVZLOOEHHQRXJKQRWRQO\ WR LQFUHDVHFRPSHWLWLRQEXW
DOVR WR HQVXUH EDQNV GHOLYHU D EHWWHU VHUYLFH IRU WKHLU FXVWRPHUV«¶ µ,W LV
GLVDSSRLQWLQJWKDWWKHPRQWKO\FKDUJHFDSLVQRWDFWXDOO\DFDSDQGEDQNVZLOO
EH DOORZHG WR FRQWLQXH WR FKDUJH H[RUELWDQW IHHV IRU VR FDOOHG XQDXWKRULVHG







*HQHUDOO\ D SRVLWLYH EDODQFH \HW VWLOO VRPH FRQFHUQV UHPDLQ DV WR KRZ WKH UHJLPH
FRXOGEHRSWLPLVHGDQGDVWRKRZRQSDUWLFXODULQWHUSUHWDWLRQVRI(8ODZWKHFRUUHFW




WKH GRPHVWLF ODZV WKDW LPSOHPHQW WKHP ODUJHO\ GHSHQGV RQ OHYHOV RI




PLVOHDGLQJFKDUDFWHURI FRPPHUFLDOSUDFWLFHVE\UHIHUHQFHDPRQJRWKHUFRQVLGHUDWLRQV WR WKHFXUUHQW







DZDUHQHVV WKDW H[LVW DPRQJVW FRQVXPHUV DQG EXVLQHVVHV :LWKRXW VXIILFLHQW
DZDUHQHVV EXVLQHVVHV PD\ GHOLEHUDWHO\ RU LQDGYHUWHQWO\ IDLO WR FRPSO\ ZLWK
OHJDOUHTXLUHPHQWVDQGFRQVXPHUVZLOOQRWXWLOLVHWKHODZVWKDWKDYHEHHQSXW
LQSODFHWRSURWHFWWKHP
7KH &RQVXPHU &RXQFLO FRQGXFWV UHVHDUFK HYHU\ IRXU \HDUV ZKLFK DVVHVVHV
FRQVXPHUV¶SURILFLHQF\LQFOXGLQJDZDUHQHVVRIWKHLUULJKWV6LQFHWKHUHVHDUFK
EHJDQ LQ WKHSURSRUWLRQRI1, FRQVXPHUVZKR IHHOZHOO LQIRUPHGDERXW
WKHLUULJKWVKDVLQFUHDVHGZLWKDZDUHQHVVLQUHWXUQLQJWROHYHOVODVWVHHQ
LQ«
,QRXU ODWHVW UHVHDUFK VWXG\ WKUHH ILIWKVRI1, FRQVXPHUV IHOW WKH\ZHUHZHOO
LQIRUPHG DERXW WKHLU ULJKWV +RZHYHU ZKHQ VXUYH\ SDUWLFLSDQWV ZHUH WHVWHG

























,W VHHPV WKDW EXVLQHVVHV JHQHUDOO\ KDYH IRXQG LW HDVLHU WR WUDGH FURVVERUGHU LQ
UHFHQW \HDUV DQG FHUWDLQO\ FRQVXPHUV DSSHDU WR EH PRUH ZLOOLQJ WR WUDGH DFURVV
ERUGHUV%XWIXUWKHUYLJLODQFHLVQHHGHGWRPRQLWRUXSWDNHDQGIXUWKHUVWDWLVWLFVDUH





7KH GLUHFWLYHV KDYH FHUWDLQO\ KHOSHG LQ FUHDWLQJ D PRUH OHYHO SOD\LQJ ILHOG DQG
LQFUHDVLQJ FRQVXPHU FRQILGHQFH <HW RWKHU IDFWRUV KDYH DOVR SOD\HG D UROH PRGHUQ
WHFKQRORJ\PDNHVFURVVERUGHUWUDQVDFWLRQVIDUHDVLHUWRHQJDJHLQWKDQZDVRQFHWKH
FDVHPRUHRYHUFRQVXPHUVKDYHDGDSWHGWRDPRUHLQWHUFRQQHFWHG(XURSHERUGHUV

















unfair terms in 
consumer 
contracts 
Consumer Rights Act 2015. 
 
'Black list' of terms considered unfair in all 
circumstances 
Yes 
See, in particular, ss. 31, 
47, 57 and 65 
 
 
'Grey list' of terms which may be considered 
unfair 
Yes 
See Schedule 2, discussed 
above at P.28. 
 
 
Extensions of the application of Directive to 
individually negotiated terms  
Yes See s.2.  
 
Extensions of the application of Directive terms 
on the adequacy of the price and the main 
subject-matter 
No See s.64.














practices in the 
internal market 
Consumer Protection from 
Unfair Trading Regulations 
2008 
 Provisions regarding financial services going 
beyond minimum harmonisation requirements 
Yes Various: See C. Willett & 
Peter Sparkes Country 
Report for Civic 
Consulting: Study on the 
application of Directive 
2005/29/EC on Unfair 
Commercial Practices in 
the EU part - Final report 







  Provisions regarding immovable going beyond 
minimum harmonisation requirements 
Yes Various (Accommodation 
Agencies Act 1953): See C. 
Willett & Peter Sparkes 
Country Report for Civic 
Consulting: Study on the 
application of Directive 
2005/29/EC on Unfair 
Commercial Practices in 
the EU part - Final report 





















Price Marking Order 2004  Extension of the application to other sectors 
(e.g. for immovable property) 





The relevant provisions 
only apply to products.  
However, the relevant 
provisions are not 
applicable to products 
supplied in the course of a 
service (Regulation 3); not 
applicable to sales by 
auction and 
artwork/antiques 
(Regulation 3); not 
applicable to vending 
machines (Regulation 
5(3)); not applicable in 
relation to small 
businesses (Schedule 2). 
 







Business Protection from 
Misleading Marketing 
Regulations 2008 







Enterprise Act 2002, Part 8 
(as amended) 





Table 2 : Fact  sheet  on I njunct ions Direct ive –  United Kingdom   
Issue Answer Comments 
Is the injunction procedure as 
foreseen by the Injunctions Directive 
regulated in your country separately 
(as a separate procedure or/and in a 
separate legal act) from the 
enforcement procedures foreseen by 
other EU Consumer Law Directives 
(the Unfair Contract Terms Directive 
or/and the Unfair Commercial 
Practices Directive or/and by the 
Consumer Rights Directive)? 
 
- Yes, separate procedures in 
separate legal acts 
 
 
As noted above in the report, there 
is some scope from streamlining the 
procedures in the Enterprise Act 
2002 with other enforcement 
provisions (e.g. under the Consumer 
Rights Act 2015). 
Who is entitled to bring an action 
seeking an injunction? 
- Designated public bodies 
- Specified consumer associations 
 
See, in particular, ss.213 and 219C. 
See also Enterprise Act 2002 (Part 8) 
(Designation of the Consumers' 
Association) Order 2005/917. 
 
Is the injunction procedure a court or 
an administrative procedure? 
If your country legislation foresees 
both forms of the procedure, please 
explain in the comments column for 
which infringements the court or 
administrative procedure is foreseen 





Who bears the costs of an injunction 
procedure? 
If qualified entities (or some of their 
categories e.g. consumer 
organisations are entitled to an 
exemption  of some/all cost related 
to the procedure please explain the 
characteristic of such exemption in 
the comments column. 
- Which? noted: Court action in 
the UK is very expensive. Not only 
does the enforcer have to bear its 
own costs of bringing 
proceedings, if the enforcer loses 
the action then it also has to pay 
the traders legal costs, which 
could be very significant. This 
problem is often exacerbated by 
an inequality of arms as between 
a consumer organisation or public 
enforcer on the one hand, and a 
large corporation with a 
substantial litigation budget on 
the otherThe Directive itself is 
silent on costs. For Which?, the 
cost of litigating, and our 
exposure to the risk of paying the 
traders costs, has inevitably been 
a key consideration when 
contemplating action. The same is 
true for Trading Standards, who 
tell us that pursuing civil cases is 
often too costly for them, and 
that adverse costs risk  
particularly in the context of 
falling local authority budgets  is 
a significant factor in deterring 
actions. Importantly, Trading 
Standards do not have rights of 
audience in the civil courts (as 
opposed to the criminal courts, 
where they do) which means they 






Is the scope of application of 
injunctions extended to cover areas 
of consumer law that are not part of 
Annex I of the Directive, or consumer 
law in general? 
- Yes, scope of application 
extended to cover areas of 
consumer law that are not part of 
Annex I of the Directive 
 
See s.211 (domestic 
infringements). 
Is protection of business' interests 
covered by the injunctions 
procedure?  
If scope of application extended to 
the protection of business' interests, 
please provide details in the 
comments column regarding type of 
business' interests covered by the 
injunctions procedure 
No Although note that under s.210 that 
a consumer can include situations 
where the individual receives or 
seeks to receive the goods or 
services with a view to carrying on a 
business but not in the course of a 
business carried on by him. 
Is it possible to bring an injunction 
action jointly against several traders 




S.217 applies to a person and, 
under the Interpretation Act 1978, 
s.6, that would include persons. 
6WXG\IRUWKH)LWQHVV&KHFNRI(8FRQVXPHUDQGPDUNHWLQJODZ

Is there an out-of-court preliminary 
stage in the injunction procedures? 
(not including the consultation stage 
under Art. 5 of the ID) 
- Yes 
- No 
This is central to, for example, the 
CMAs enforcement strategy. 
Has your Member State taken 
specific measures regarding the prior 
consultation (Article 5 of the 
Injunctions Directive)? 
- Yes, requirement for party 
seeking injunction to consult with 
the defendant 
 
See s.214 (and s.216 on co-
ordination). 
Does the national legislation provide 
for measures ensuring summary 
procedure? 
Please specify main characteristics of 
the procedure (subject matter/time 




Are there sanctions for non-
compliance with the injunction order 
(Article 2(1) of the Injunctions 
Directive)? 
If sanctions in form of penalty or fine 
foreseen please specify in the 
comments column to who exactly 
should they be paid 
- Yes, other sanction (please 
specify) 
 
A fine and potentially imprisonment 
(see s.220 and Phillimore v. Surrey 
County Council [2010] EWCA Civ 
61). 
Has your Member State taken 
specific measures regarding the 
publication of the decision and/or the 




See, for example, s.217(8). 
Is it possible to claim within the 
injunction procedure for sanctions 
for the infringement? 
See comments. S.215 deals with jurisdiction. 
Criminal proceedings are in addition 
to this enforcement route. 
Can an action for the restitution of 
profits obtained as a result of 
infringements, including an order 
that those profits are paid to the 
public purse or to other beneficiary 
be brought within the injunction 
procedure? 
- No Not specifically mentioned in the 
new enhanced consumer measures 
but might have some form of 
restitution, in the widest sense, 
under the general law (e.g. Powers 
of Criminal Courts (Sentencing) Act 
2000, s.130(4)). 
Can an action for damages to be paid 
to the qualified entity or the public 




S.219A(2) states, in relation to the 
redress category, where such 
consumers cannot be identified, or 
cannot be identified without 
disproportionate cost to the subject 
of the enforcement order or 
undertaking, measures intended to 
be in the collective interests of 
consumers. In the relevant 
guidance (Enhanced Consumer 
Measures: Guidance for Enforcers of 
Consumer Law (BIS/15/292, (2015)) 
BIS noted that this money could not 
be paid to the Treasury (see p.13) 




Can an action for damages or redress 
to be paid to the consumers 
concerned be brought within the 
injunction procedure? 
- Yes Under s.219A(2). 
Can individual consumers base their 
individual claims for 




To some extent: cf. OFT v. Foxtons 
Ltd. 
Can the qualified entity claim other 
measures beyond the injunction, e.g. 




S.217(8) provides: An enforcement 
order may require a person against 
whom the order is made to publish 
in such form and manner and to 
such extent as the court thinks 
appropriate for the purpose of 
eliminating any continuing effects 
of the infringement 
(a) the order; (b) a corrective 
statement. Note also the enhanced 
consumer measures in ss.219A-C. 
Are the effects of individual 
injunctions orders extended to the 
future infringements and/or same or 




See s.217(6): A person complies 
with this subsection if he(a) does 
not continue or repeat the conduct; 
(b) does not engage in such conduct 
in the course of his business or 
another business; (c) does not 
consent to or connive in the carrying 
out of such conduct by a body 
corporate with which he has a 
special relationship (within the 




Num ber of B2C disputes  
3OHDVH LQGLFDWH KRZ PDQ\ %& GLVSXWHV KDYH EHHQ GHFLGHG LQ \RXU FRXQWU\ RQ WKH
EDVLV RI FRQVXPHU ODZ GLUHFWLYHV FRYHUHG E\ WKLV VWXG\ 8&3' 8&7' 3,' DV D
SURSRUWLRQRIWKHWRWDOQXPEHURI%&GLVSXWHVGHFLGHGRQWKHEDVLVRIRWKHUQDWLRQDO
FRQVXPHU OHJLVODWLRQ EDVHG RQ VWDWLVWLFV RU EDVHG RQ HVWLPDWHV E\ HQIRUFHPHQW
DXWKRULWLHVDQGRWKHUVWDNHKROGHUVZKHUHWKLVLVQRWWKHDYDLODEOH

Table 3 : B2 C disputes decided on the basis of consum er law  direct ives 
covered by this study in com par ison w ith total B2 C disputes decided on the 



































*LYHQ IRU H[DPSOH WKH ZD\ LQ ZKLFK %& GLVSXWHV DUH RIWHQ DGGUHVVHG WKURXJK
GLVFXVVLRQEHWZHHQWKHWUDGHUDQGDUHOHYDQWDXWKRULW\ LWLVLPSRVVLEOHWRDFFXUDWHO\
HVWLPDWH KRZ PDQ\ %& GLVSXWHV KDYH EHHQ GHFLGHG LQ WKH 8. RQ WKH EDVLV RI WKH
FRQVXPHUODZGLUHFWLYHVFRYHUHGE\WKLVVWXG\8&3'8&7'3,'DVDSURSRUWLRQRI
WKH WRWDO QXPEHU RI %& GLVSXWHV GHFLGHG RQ WKH EDVLV RI RWKHU QDWLRQDO FRQVXPHU
OHJLVODWLRQ +RZHYHU QRWH WKDW L WKH ORZ QXPEHU RI SURSRVHG SURVHFXWLRQV XQGHU
WKH &3875  ZDV D NH\ GULYHU LQ WKH 8. LQWURGXFLQJ D VSHFLILF SULYDWH ULJKW RI











Costs of obtaining redress for a hypothet ical case of invoking unfairness of a standard 






Table 4 : Est im ate of costs for consum ers in obtaining redress w hen invoking 
the unfairness of standard contract  term s in a  contract  they concluded ( for 






























    
See comments 
below. 
Notes: This is a debated issue
359
 in the UK and is, of course, dependent on a number of variables.
360
 For 
example in response to a 2011 call for evidence,
361
 BIS noted that no evidence specific to consumer to 
business disputes was forthcoming.
362
 
ADR can offer a cheaper and quicker alternative to the courts for disputes where a consumer is 
not able to resolve their complaint directly with the business from whom they made their 
purchase. It is estimated that ADR costs are between 1/8th and 1/3rd of the cost of going to court 
and the European Commission have estimated that it only takes up to 90 days for most disputes 
referred to ADR to be resolved. ADR in the UK tends to be free for the consumer, as it is often 
funded through businesses paying membership fees, levies or case fees to the ADR provider.
363
 
BIS also noted: 
Indeed, UK ADR providers report that a significant number of the cases they currently deal with 
would never have gone to court. Other stakeholders noted that in their view very small value 
claims may not be suitable for either court action or ADR.A few stakeholders suggested ADR is 
not always a lower cost or quicker option compared to court action, particularly for complex cases. 
One stakeholder noted that there would only be cost-savings if the outcome of ADR were followed, 






 &I %,6 $OWHUQDWLYH 'LVSXWH 5HVROXWLRQ IRU &RQVXPHUV *RYHUQPHQW UHVSRQVH WR WKH FRQVXOWDWLRQ RQ
LPSOHPHQWLQJWKH$OWHUQDWLYH'LVSXWH5HVROXWLRQ'LUHFWLYHDQGWKH2QOLQH'LVSXWH5HVROXWLRQ5HJXODWLRQ










Hypothetical example: Terms which inappropriately exclude/limit consumers' rights to 
compensation 
A consumer went on a package holiday with a friend to Kenya for which they paid € 2000 per person. The 
holiday was a disaster. The flight was delayed by 12 hours. The air conditioning in the hotel was not 
working at all. The safari trip took place but not in the park they had been promised; on top of that, they 
were transported there by bus instead of by plane. They complained to the tour operator and asked for 
compensation amounting to a total of €5,000 (€4,000 for the cost of the package and €1,000 for lost time 
and enjoyment). The tour operator agreed to compensate them €1,000 only, pointing to a provision in the 
contract limiting the organiser's liability to 25% of the total cost of the holiday. When the consumer asked, 
her local consumer association told her that terms which inappropriately limit the trader's liability in case 
of inadequate contractual performance are most probably unfair. The consumer decided to take the tour 
operator to court to enforce her rights. 
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